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• F  O  U  R  • 

The Statutor y Framewor k 
for Basi c Researc h 

As w e hav e seen , Congres s possesse s th e constitutiona l powe r t o fun d 
scientific research . Bu t Congres s lack s th e institutiona l capabilit y t o 
make th e day-to-da y decision s concernin g wh o get s tha t funding . Ther e 
are simply too many suc h decisions and they involve too much expertise . 
Thus Congres s ha s passe d statute s delegatin g it s scienc e fundin g powe r 
to administrativ e agencies . Fo r example , whe n Congres s create d th e 
National Scienc e Foundation, 1 i t sai d th e agenc y shoul d "suppor t basi c 
scientific research " an d hav e th e wor k don e b y thos e "qualifie d b y 
training an d experienc e t o achiev e the result s desired." 2 Similarl y broa d 
language wa s use d t o se t fort h th e scienc e fundin g jo b o f agencie s lik e 
the Departmen t o f Defense , th e Nationa l Institute s o f Health , an d th e 
Department o f Energy. 3 

Delegation to  Agencies  of  Funding  Decisions 

In practice, Congres s allocate s billion s of dollar s a  year fo r basi c science 
with th e condition tha t th e recipient agencie s use the money fo r researc h 
in broadly define d fields.  Obviously , th e agenc y itsel f answer s th e toug h 
questions i n evaluatin g individua l request s fo r funding : Wha t specifi c 
areas o f researc h ar e mos t promising ? Wha t kind s o f qualification s 
should matte r mos t i n makin g a  grant ? Thu s th e difficul t decision s o n 
funding ar e made b y full-time agenc y employee s an d th e outside consul -
tants the y retai n t o evaluat e gran t an d contrac t applications . The classi c 
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method use d i s a competitive pee r revie w system i n which expert s evalu -
ate and compar e fundin g requests , and the n choos e the winners . 

The Suprem e Cour t ha s provide d importan t suppor t fo r th e centra l 
role of the agencies by holding that only actua l congressiona l legislation , 
as opposed t o comment s foun d i n the legislativ e history , bin d a n agenc y 
to a  particula r spendin g program. 4 Thu s a  singl e member' s desir e t o 
fund a  particular scienc e project , expressed , fo r exampl e a t a  hearing, i s 
not binding . Accordin g t o the Court' s 199 3 decisio n i n Lincoln  v.  Vigil, 
"the very poin t o f a  lump-sum appropriatio n [b y Congress ] i s to give an 
agency th e capacit y t o adap t t o changin g circumstance s an d mee t it s 
statutory responsibilitie s i n wha t i t see s a s th e mos t effectiv e o r desir -
able way." 5 

Of course , agenc y official s wil l often , a s a  matte r o f prudence , hee d 
concerns expressed b y members o f Congres s i n hearings, or advice given 
in a  committe e repor t a s to ho w mone y ough t t o b e spent , eve n thoug h 
these input s ar e no t legall y binding . Bu t even thes e relativel y eas y form s 
of guidanc e ar e rarel y forthcomin g i n th e highl y technica l field  o f re -
search funding . 

Indeed, agency contro l ove r science funding i s so well established tha t 
deviations fro m th e patter n attrac t considerabl e attention . When , i n 
1984, som e universitie s seekin g scienc e fundin g attempte d t o follo w a 
different route , the Washington  Post  trumpete d i n a front-page headline , 
"Colleges Bypas s Agencie s t o Ge t Federa l Funds." 6 Wha t shad y proces s 
had thes e school s engage d in ? Accordin g t o th e article , th e school s ha d 
sought fund s "directl y fro m Congres s withou t goin g throug h th e usual , 
laborious rout e o f applyin g t o federa l agencies." 7 Th e notio n tha t th e 
democratically electe d Congres s woul d pas s legislatio n settin g specifi c 
research prioritie s i s generall y regarde d a s "pork-barre l politics" 8 o r 
inappropriate "earmarking" 9 tha t shoul d no t b e allowe d t o subver t th e 
expert revie w taking place in the permanent bureaucracy . 

The continuin g controvers y ove r th e "earmarking " o f scientifi c re -
search fund s i s instructive. Beginnin g i n the early 1980s , Congress occa -
sionally passe d law s requirin g a n agenc y t o fun d a  particula r scientifi c 
project, usuall y one involving building a  facility a t a  specific university. 10 

Prominent example s include d th e Soybea n Laborator y a t th e Universit y 
of Illinois-Urban a an d th e Wast e Managemen t Cente r a t th e Universit y 
of Ne w Orleans. 11 Members o f Congres s a t times justify thi s practice b y 
saying they wan t t o sprea d ou t researc h mone y s o that i t does no t al l go 
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to th e sam e elit e institutions , th e notio n bein g tha t goo d scienc e take s 
place i n man y places . I n practice , o f course , earmarkin g ha s tende d t o 
favor th e constituencie s o f powerfu l member s rathe r tha n an y neutra l 
geographic pattern. 12 

In an y event , earmarkin g ha s receive d almos t universa l condemna -
tion. "Basi c an d applie d research, " th e newspaper s say , "shoul d b e 
determined b y pee r an d meri t review , no t congressiona l favoritism." 13 

The President' s Counci l o f Scienc e Advisors say s that earmarkin g "mus t 
cease an d mus t no t b e initiate d o r encourage d b y universities." 14 On e 
scholar see s in "porkbarre l science " th e "corruptio n o f ou r researc h en -
terprise."15 

One might surmise from thi s that scienc e funding ha s been taken ove r 
by th e grea t unwashed . I n reality , earmarking , eve n takin g th e highes t 
estimates an d assumin g tha t non e o f i t i s don e i n goo d faith , account s 
for unde r i  percen t o f th e federa l government' s spendin g o n researc h 
and development. 16 Vastl y mor e "porkbarrel " spendin g take s plac e i n 
countless nonscience area s throughout th e U.S. budget.17 

What i s derided a s "porkbarrel " is , through anothe r lens , democracy . 
When representative s spen d th e taxpayers ' mone y ther e ar e a t leas t 
elections t o tak e the m t o task . Th e syste m i s fa r fro m perfect , but , 
outside th e real m o f scienc e spending , i t i s a t leas t understoo d tha t 
voters choos e peopl e wh o vot e o n spendin g programs . Bu t scienc e i s 
different—here th e presumption i s that a n elit e group, the scienc e com -
munity itself , decide s ho w t o slic e u p it s ow n portio n o f th e federa l 
pie. 

This presumptio n reflect s ou r belie f tha t scienc e shoul d no t b e gov -
erned b y interes t grou p politics . Ther e reall y i s "good " an d "bad " 
science and , eve n allowin g fo r har d cases , i t i s safe r t o hav e scientist s 
decide whic h i s which . O f course , bureaucracie s develo p thei r ow n pe t 
projects tha t woul d no t b e part o f a n idea l research program , bu t i t is in 
fact tru e tha t exper t agencie s ar e bette r abl e t o manag e incrementa l 
decisions i n this field than ar e elected officials . Neithe r th e president no r 
members o f Congres s wan t earmarkin g t o replac e pee r revie w a s th e 
norm i n American scienc e funding . 

At thi s point , constitutiona l purist s migh t objec t that , howeve r sub -
stantively attractiv e pee r revie w is , under thi s approac h nonelecte d offi -
cials ar e makin g ke y governmen t decisions , a n approac h th e Constitu -
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tion doe s no t appea r t o envision . Bu t thi s sor t o f broa d delegatio n o f 
congressional powe r t o administrativ e agencie s i s hardl y limite d t o sci -
ence funding . I n man y area s o f governmen t regulation , suc h a s commu -
nications an d environmenta l protection , agencie s actually d o the day-to -
day work . Judicia l constructio n o f th e Constitutio n require s onl y tha t 
Congress provid e "adequat e standards " t o guid e agencies , an d broa d 
language suc h a s "regulat e i n th e publi c interest " ha s bee n foun d ade -
quate—indeed, no t sinc e th e 1930 s ha s th e Suprem e Cour t foun d an y 
congressional delegatio n unconstitutional. 18 Althoug h th e Cour t migh t 
revive nondelegatio n doctrin e someday , i t wil l almos t surel y no t b e i n 
the are a o f scienc e funding , wher e virtuall y n o on e believe s tha t Con -
gress o r th e presiden t ca n provid e meaningfull y detaile d guidanc e o n 
technical decisions . Eve n whe n moder n justice s hav e raise d question s 
about delegation s t o agencies , the y hav e note d tha t Congres s ca n dele -
gate i f i t choose s a  genera l polic y an d leave s implementatio n t o a n 
agency whe n a  "fiel d i s sufficientl y technical , th e groun d t o b e covere d 
sufficiently large , and the Members o f Congres s themselves not necessar -
ily expert." 19 Thu s delegatio n i n th e scienc e fundin g are a ha s no t bee n 
seriously questioned . 

This i s no t simpl y a  twentieth-centur y phenomenon . I n th e scienc e 
area, hig h politica l official s hav e neve r bee n abl e t o spen d thei r tim e 
making detaile d judgments . Eve n Thoma s Jefferso n fel l victi m t o thi s 
reality. As Secretary of Stat e Jefferson personall y examine d paten t appli -
cations. Bu t i n passin g o n thos e applications , Jefferso n sough t an d re -
ceived advic e fro m professor s a t th e Universit y o f Pennsylvania . More -
over, Jefferso n himsel f complaine d tha t th e jo b wa s s o difficul t tha t i t 
gave hi m "fro m tim e t o tim e th e mos t poignan t mortification " becaus e 
he was "oblige d t o giv e undue an d uninforme d opinion s o n right s ofte n 
valuable, and alway s deeme d s o by the authors. " Afte r jus t two years of 
Jefferson's labors , the patent la w was revised t o require tha t th e Depart -
ment o f Stat e issu e patent s automaticall y i f fee s wer e properl y paid . 
Thus the burden o f determining the validity o f patents fel l on the courts . 
By 1836 , Congres s passe d a  ne w la w creatin g a  permanen t offic e o f 
commissioner o f patent s wit h a  professiona l staf f capabl e o f assessin g 
patent applications. 20 Give n th e difficultie s eve n Jefferso n faced , i t i s 
hardly surprisin g tha t toda y scienc e polic y o f al l type s i s mad e initiall y 
in the federal bureaucracy . 
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The Absence  of  a  Department  of  Science 

As a  consequenc e o f thi s approac h ther e i s n o unifie d federa l progra m 
for scienc e spending . Variou s agencies—includin g th e Department s o f 
Defense an d Energy , th e Nationa l Aeronautic s an d Spac e Administra -
tion, and the National Institute s of Health—fund basi c research i n area s 
important t o thei r mission . Th e Nationa l Scienc e Foundation , whic h 
funds basi c researc h i n a  variet y o f areas , countervail s t o som e exten t 
the practica l orientatio n o f th e othe r agencies . Bu t ther e i s no "Depart -
ment o f Science. " And , despit e effort s i n th e Whit e Hous e an d o n 
Capitol Hil l t o ge t a n overvie w o f scienc e spending , ther e i s n o singl e 
"science policy" fo r th e United States. 21 

Moreover, th e differen t agencie s hav e differen t way s o f supportin g 
research. They ca n d o the research themselve s b y using full-time govern -
ment employees o r government-ru n nationa l laboratories , a s is commo n 
with th e Departments o f Defense  an d Energy . Often , however , the agen -
cies fund researc h b y privat e parties , eithe r throug h grant s o r contracts . 
In theory , a  gran t i s give n fo r relativel y open-ende d researc h tha t ma y 
provide informatio n o f us e t o th e government . A  contract , b y contrast , 
is awarde d fo r wor k don e t o mee t mor e precis e specification s se t i n 
advance by the procuring agency . 

In practice , however , ther e i s ofte n littl e differenc e betwee n a  gran t 
and a  contrac t i n th e are a o f scientifi c research . Firs t o f all , whe n a n 
agency award s a  grant , i t i s no t makin g a  gift . Th e agenc y ha s certai n 
broad goal s i t hope s wil l b e accomplished , an d i t support s thos e gran t 
requests tha t see m likel y t o achiev e thos e goals . Secondly, researc h con -
tracts ar e not lik e contracts t o buy nuts an d bolts . They ar e not typicall y 
entered int o throug h th e proces s o f forma l advertising , whic h include s 
the publicatio n o f detaile d specifications , receip t o f seale d bids , an d 
award t o th e bidde r wh o i s lowest o r otherwis e mos t suitable . Afte r all , 
with basi c research, i t would no t b e possible t o se t precise specification s 
in advance . Accordingly , agencie s mor e ofte n us e a  syste m o f "negoti -
ated procurement" i n which a  general agency request fo r proposal s lead s 
to negotiation s betwee n th e agenc y an d intereste d partie s befor e th e 
research contrac t i s awarded. 22 

In reality, the preference o f some agencies (lik e the National Institute s 
of Health ) fo r grants , an d som e (lik e th e Nationa l Aeronautic s an d 
Space Administration) fo r contracts , stems more fro m historica l practic e 
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than fro m an y substantiv e differenc e i n th e kin d o f wor k done. 23 Th e 
central fac t i s that , whethe r throug h gran t o r contract , federa l govern -
ment suppor t o f scientifi c researc h b y privat e partie s i s a  remarkabl y 
ubiquitous aspec t o f America n science . And lik e so man y othe r area s o f 
American science , it is conducted o n a n agency-by-agency basis . 

None o f thi s i s mean t t o sugges t tha t administrativ e agencie s ar e 
wholly autonomous, but they are undeniably th e central actor s in science 
funding decisions . T o a  considerabl e exten t th e res t o f th e executiv e 
branch, a s wel l a s Congress , react s t o wha t a n agenc y requests . Bureau -
cratic power i s always importan t i n budge t making , bu t i t is particularly 
so where , a s here , i t i s marrie d t o a  hig h leve l o f technica l expertise . 
Moreover, scientist s withi n a n agenc y ca n ofte n coun t o n suppor t o n 
budgetary issue s fro m scientist s i n outsid e group s becaus e o f share d 
beliefs i n professional norms. 24 

Limits on  Executive  and  Legislative  Control  of  Agencies 

Under the circumstances, executive and legislative control o f the agencies 
is limited . A t th e Whit e Hous e level , th e smal l Offic e o f Scienc e an d 
Technology polic y ca n advis e th e presiden t o n majo r scienc e polic y 
issues, but i t can hardl y manag e i n detai l th e fundin g decision s mad e b y 
the large missio n agencie s suc h a s Defense , Healt h an d Huma n Services , 
or Energy . Th e president' s scienc e adviso r (a s th e hea d o f thi s offic e i s 
known) can , fo r example , provid e inpu t whe n th e effectivenes s o f a 
major weapon s syste m become s a  matter o f publi c controversy , bu t tha t 
is a different matte r than th e ordinary gran t and contrac t decision s mad e 
daily i n th e bureaucracy . Th e Offic e o f Managemen t an d Budge t ca n 
more vigorousl y enforc e overal l spendin g limit s i n scienc e a s i n othe r 
fields, bu t eve n i t canno t scrutiniz e i n ever y cas e th e ke y question s 
concerning precisely wh o get s the research dollars . 

The president' s mos t importan t effec t o n th e day-to-da y conduc t o f 
science polic y stem s fro m th e powe r t o appoin t th e head s o f agencie s 
and thei r ke y subordinates . Thes e policymaker s wor k closel y wit h th e 
full-time researc h establishmen t an d can acquire considerable knowledg e 
about a t leas t som e progra m areas. 25 A t th e subcabine t level , belo w 
most publi c scrutiny , appointee s shar e authorit y wit h civi l service scien -
tists who have come up through th e ranks. 26 

When Congres s consider s scienc e spendin g i t face s simila r limits . 
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Because ther e i s n o singl e Departmen t o f Science , ther e i s n o singl e 
science budget . Th e various agenc y request s go to numerous committee s 
and subcommittees , hamperin g th e developmen t o f a n overal l policy . 
The proble m i s not , a s i s sometime s supposed , a  lac k o f acces s t o 
technical information . Congres s ca n an d doe s obtai n studie s o n specifi c 
issues fro m suc h group s a s th e Nationa l Academ y o f Science , th e Con -
gressional Researc h Servic e of th e Librar y o f Congress , the Comptrolle r 
General, an d th e Offic e o f Technolog y Assessment , amon g others . Bu t 
these studie s ten d t o b e limite d t o relativel y hig h profil e publi c issues , 
such a s th e utilit y o f sendin g astronaut s int o space , rathe r tha n t o th e 
disposition o f gran t requests . 

The presiden t an d Congress , o f course , cheris h scienc e fo r differen t 
reasons tha n d o scientists . The politica l force s car e more abou t a  payof f 
in practical device s and les s about the growth o f knowledge per se. Thus, 
science i s rarel y immun e fro m budge t cuttin g i n har d times , an d i t i s 
never immune fro m persisten t request s t o justify itsel f i n practical terms . 
A large progra m concentrate d i n a  singl e agency , suc h a s the supercon -
ducting supercollider , ca n b e ende d unceremoniously . Bu t generall y 
money i s provide d i n th e broa d area s wher e practica l result s ar e mos t 
likely, and basi c scientists ar e then allowe d t o work . 

There i s eve n a n importan t sens e i n whic h th e goal s o f ou r electe d 
political official s reinforc e th e norm s o f th e researc h community . Politi -
cians hav e a n understandabl e desir e fo r a  scientifi c "breakthrough. " 
It seem s t o promis e imminen t real-worl d benefit s an d thu s justif y th e 
taxpayers' mone y tha t ha s bee n spen t o n research . Thu s politician s will 
favor a  lin e o f scientifi c researc h tha t will  lea d t o a  dramati c scientifi c 
result, an d leav e fo r late r th e possibilit y tha t th e technologica l payof f i s 
less tha n ideal . A  lin e o f researc h tha t wil l no t lea d t o rapi d scientifi c 
progress wil l b e o f les s interest , a t leas t initially , eve n i f it s longe r ter m 
social prospects ar e admirable . Scientists may , as Snow wrote, "hav e th e 
future i n their bones," 27 but fo r legislator s the future i s now. 28 

The medi a furthe r reinforc e thi s tendency. New s storie s ten d t o focu s 
on dramatic breakthrough s rathe r than day-to-da y research. 29 As Walter 
Lippman wrote , "[T]h e news does not tel l you how the seed is germinat-
ing i n th e ground , bu t i t ma y tel l yo u whe n th e first  sprou t break s 
through th e surface." 30 

Thus i n th e basi c researc h area , th e scientists ' goa l o f scientifi c prog -
ress i s supported, albei t fo r othe r reasons , by political an d medi a forces . 
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Indeed, scientist s themselve s ar e sometime s mor e cautiou s abou t 
whether a  resul t i s a  "breakthrough " tha n ar e politician s o r reporters . 
But ou r society' s majo r built-i n sourc e o f dee p caution—th e proces s 
norms of the lawyer—is no t well represented a t this stage . 

The main ris k i n this system fro m th e scientists ' point o f view, at leas t 
so lon g a s reasonabl e fundin g level s ar e maintained , i s undu e pressur e 
for immediat e result s intruding on sound scientifi c judgment . Thus polit -
ical effort s t o wag e a  "wa r o n cancer " i n th e 1970 s le d t o wastefu l 
spending o n project s wit h politica l bu t relativel y littl e scientifi c appeal . 
Fortunately, the y als o led to a  backlash i n which mor e meaningfu l basi c 
research o n cance r cam e int o fashio n an d mor e practica l progres s cam e 
to be made.31 

A simila r flare-u p onc e marke d congressiona l attitude s towar d mili -
tary researc h an d development . I n 1970 , spurre d i n par t b y th e belie f 
that th e Departmen t o f Defens e ha d bee n spendin g to o muc h mone y o n 
research no t directe d towar d militar y applications , Congres s passe d th e 
Mansfield Amendmen t t o th e Militar y Procuremen t Act. 32 Th e amend -
ment provide d tha t n o research coul d b e undertaken b y the Departmen t 
of Defens e unles s i t had " a direc t an d apparen t relationshi p t o a  specifi c 
military functio n o r operation." 33 Th e amendmen t wa s no t a  success . 
First, i t had littl e impact , a s Defense Departmen t official s wer e adep t a t 
pointing t o previousl y nonobviou s implication s o f researc h funde d b y 
the department . Secondly , th e amendmen t wa s soundl y attacke d o n th e 
ground that , i f take n seriously , i t woul d hinde r valuabl e researc h be -
cause goo d basi c scienc e ofte n canno t b e show n t o hav e a  "direc t rela -
tionship" t o a  particula r end . I n th e 197 1 procuremen t bil l th e amend -
ment wa s dilute d t o provid e tha t researc h mus t hav e " a potentia l 
relationship t o a  military functio n o r operation." 34 Throug h i t all , basic 
research continue d i n the Defense Department. 35 

Thus, basi c scienc e operate s fre e o f th e day-to-da y politica l con -
straints commo n elsewher e i n America n society . O f cours e i t hardl y 
seems tha t wa y t o th e harrie d scienc e administrator , confronte d wit h 
budget pressur e fro m th e Offic e o f Managemen t an d Budget , facin g 
potential ridicul e i n th e for m o f a  "Golde n Fleece " awar d fo r researc h 
that seem s silly , an d tryin g t o satisf y o r appeas e th e desir e fo r result s 
from everyon e in elected office . Bu t these judgments ar e relative. A single 
change i n Socia l Securit y requirements , a  singl e desegregatio n pla n i n a 
local schoo l district , indeed , a  single proposed chang e in postal rate s ca n 
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provoke politica l an d lega l frenzie s tha t ca n mak e a n entir e scienc e 
program see m like a backwater . 

All o f thi s coul d chang e i n eithe r o f tw o ways : i f th e Unite d State s 
had a  single Department o f Science , or i f the president wer e given a  lin e 
item veto . Eithe r chang e woul d probabl y wor k agains t th e interest s o f 
the basic research community . 

In theory , a  singl e Departmen t o f Scienc e coul d develo p a  coheren t 
science policy . Thu s ther e hav e bee n man y proposal s fo r suc h a  depart -
ment throughou t America n history. 36 The y hav e neve r bee n enacted , i n 
part becaus e o f oppositio n fro m thos e agencie s alread y engage d i n sci -
ence spending . Bu t even i f we could writ e o n a  clean slat e there ar e tw o 
major drawback s t o a  Department o f Science . 

First, puttin g al l scienc e spendin g i n on e baske t woul d subjec t tha t 
spending to wide fluctuations . I n good times , science might receiv e quit e 
a boost , bu t basi c researc h woul d b e i n troubl e whe n budget-cuttin g i s 
rampant. Unde r th e presen t syste m basi c scienc e i s insulate d t o som e 
extent fro m budgetar y battle s becaus e area s lik e health , energy , an d 
defense ar e rarely cu t al l a t once , and al l of thos e area s contain substan -
tial basi c researc h programs . Scienc e i s sprea d ou t acros s th e federa l 
bureaucracy, whic h make s i t a  difficul t target . O f course , a  rationa l 
public polic y analys t coul d argu e tha t basi c scienc e doe s no t nee d o r 
deserve an y exemptio n fro m th e type o f scrutin y tha t woul d accompan y 
creation o f a  singl e scienc e budget , particularl y give n th e popularit y o f 
science acros s th e politica l spectrum . Bu t th e uncertai n an d long-ter m 
nature o f basi c research make s i t preferable t o protect scienc e somewha t 
from shar p changes in budgetary policy . 

The secon d dange r wit h a  Departmen t o f Scienc e i s more fundamen -
tal. As we have seen, under ou r Constitution , governmen t ha s the powe r 
to fun d scienc e i n a  wa y tha t woul d b e ver y troublesom e i n area s suc h 
as religio n o r politics . I f i t chose , fo r example , th e federa l governmen t 
could fun d onl y thos e cance r researcher s wh o believ e cance r i s cause d 
by a  virus . Thos e wit h differen t theorie s woul d b e fre e t o publis h thei r 
views an d see k privat e funding , bu t i n practic e the y woul d b e a t a n 
enormous disadvantage . Thi s approac h i s unconstitutiona l i n othe r ar -
eas: th e federa l governmen t coul d no t fun d th e Catholi c Church , an d i t 
could not fund th e Democratic Party to the exclusion of al l other parties . 
The nature of the scientific endeavor inevitabl y involves a type of pickin g 
and choosin g tha t woul d caus e problem s elsewhere . W e simpl y ar e no t 

[1
36

.0
.1

11
.2

43
]  

 P
ro

je
ct

 M
U

S
E

 (
20

25
-0

1-
18

 2
0:

22
 G

M
T

)



THE STATUTOR Y FRAMEWOR K FO R BASI C RESEARC H •  5 3 

willing to fund al l individuals who cal l themselves scientists—judgment s 
on the merits mus t be made. 

But suc h judgment s ough t t o b e mad e cautiousl y an d wit h a  sense o f 
humility. A  single Departmen t o f Scienc e migh t ten d t o suppor t a  singl e 
line o f basi c research , an d tha t woul d b e disastrou s i f tha t lin e prove d 
mistaken. Progres s i n scienc e i s s o difficul t t o predic t tha t a  variet y o f 
approaches i s usually neede d i n the early day s o f workin g o n a  scientifi c 
problem, long before an y technology i s in sight. A Department o f Science 
could eve n com e unde r th e spel l o f a  politica l theor y tha t dictate s a 
research path , thu s leadin g t o a  disaste r lik e Lysenkois m i n th e forme r 
Soviet Union , whic h hampere d th e developmen t o f biolog y fo r years . 
More likely , bu t equall y dangerous , woul d b e a  Departmen t o f Scienc e 
that too k a  monolithi c approac h t o a  proble m becaus e i t rejecte d th e 
alternatives o n scientifi c ground s tha t turne d ou t t o b e mistaken . A s a 
result, i t i s a  blessin g tha t s o man y agencie s fun d scientifi c researc h 
under s o man y overlappin g an d inconsisten t guideline s tha t a n "Ameri -
can scienc e policy " i s har d t o discern . Jus t a s th e Italian s sa y tha t th e 
inefficiency o f thei r bureaucrac y i s the safeguar d o f thei r liberty , s o to o 
the absence of a  Department o f Science is a safeguard o f free scientifi c in -
quiry. 

Similarly, the line item veto i s a possible refor m o f the budget proces s 
that migh t bod e il l fo r science . Apar t fro m it s overal l merits , thi s tacti c 
could hav e a  negative impact on scienc e spending . 

Under presen t law , the presiden t o f th e United State s ca n onl y vet o a 
bill i n it s entirety ; th e presiden t lack s authorit y t o vet o par t o f a  bil l 
while signin g th e res t int o law . B y contrast , th e constitution s o f forty -
three state s giv e governors th e item veto , that is , the power t o veto part s 
of certai n bills . This powe r i s usually limite d t o appropriation s bill s an d 
thus the item veto i s seen as a budget-balancing device. 37 

Although doubt s abou t it s constitutionalit y a t th e federa l leve l hav e 
been raised , a  variety o f libera l an d conservativ e lawmaker s hav e calle d 
for givin g th e presiden t statutor y ite m vet o authorit y s o tha t h e coul d 
slice "porkbarrel " project s ou t o f massiv e appropriation s bills. 38 Fro m 
the poin t o f vie w o f scienc e spending , ther e i s a  proble m because , al -
though th e America n publi c support s scienc e a s a  genera l proposition , 
individual researc h project s ar e eas y fo r politician s t o ridicule . Forme r 
Sen. Willia m Proxmire' s "Golde n Fleece " award s fo r wastefu l govern -
ment spendin g ofte n wen t t o relativel y inexpensiv e scienc e projects . Fo r 
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example, i n "honoring " a  stud y o f aggressio n i n primates , Proxmir e 
focused o n the scientist' s interes t i n when th e animals clench thei r jaws : 

The funding of this nonsense makes me almost angry enough to scream and kick 
or even clench my jaw. It seems to me it is outrageous. 

Dr. Hutchinson's studie s should mak e the taxpayers a s well as his monkeys 
grind their teeth. In fact, the good doctor has made a fortune fro m hi s monkeys 
and in the process made a monkey out of the American taxpayer. 

It is time for th e Federal Governmen t t o get out of this "monke y business. " 
In view of the transparent worthlessness of Hutchinson' s study of jaw-grindin g 
and bitin g b y angr y o r hard-drinkin g monkeys , i t i s tim e w e pu t a  sto p t o 
the bit e Hutchinso n an d th e bureaucrat s wh o fun d hi m hav e bee n takin g o f 
the taxpayer.39 

In fact , studie s o f primat e aggressio n coul d hav e beneficia l medica l 
implications fo r humans . Bu t i t i s sometime s easie r t o mak e fu n o f th e 
studies tha n t o understan d them . I n th e hand s o f a  politicall y minde d 
president, an y numbe r o f scienc e project s coul d b e subjec t t o simila r 
ridicule. Fortunatel y fo r th e scienc e community , th e ite m vet o doe s no t 
presently see m likely to become a  reality . 

The Virtual  Absence  of  Judicial Review 

Given th e absenc e o f a  Departmen t o f Scienc e o r a  lin e ite m veto , th e 
primary engine of basic science for the present and the foreseeable futur e 
is the administrativ e agency , limite d onl y occasionall y b y Congres s an d 
the president . Th e questio n the n become s th e rol e o f th e courts . In  thi s 
situation, whic h arise s throughou t America n lif e i n area s rangin g fro m 
social welfar e t o th e regulatio n o f healt h an d safety , ther e i s a  standar d 
legal approac h tha t define s th e natur e o f judicia l contro l o f agencies . 
The relevan t are a o f th e la w i s calle d administrativ e law , an d i t i s 
familiar t o attorney s a s on e o f th e mos t ubiquitou s an d importan t 
branches of our lega l system. I t is typically here that the cautious proces s 
values o f th e lega l profession com e into play . Ye t as we review th e basi c 
ideas o f administrativ e la w a s they appl y t o scienc e funding , w e will  se e 
that such fundin g receive s unusually favorabl e treatmen t i n the courts . 

Pursuant t o a  variety o f statutes , most importantly th e Administrativ e 
Procedure Ac t of 1946 , agencies must follo w certai n procedure s i n mak -
ing thei r decision s an d mus t b e abl e rationall y t o justif y th e result s 
they reach . T o enforc e thes e rules , a n agenc y decisio n i s almos t alway s 
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reviewable i n court . Wherea s th e availabilit y an d natur e o f judicia l 
review i s se t fort h i n broa d term s b y statute , i n practic e th e court s 
themselves determin e i n larg e measur e ho w vigorousl y the y wil l revie w 
agency action . Whe n a n agency' s decisio n i s challenged , th e cour t wil l 
first decide whether i t should reac h th e merits of the complaining party' s 
case. That part y mus t satisf y a  number o f preliminar y doctrines , such a s 
standing an d ripeness , designed t o assur e tha t th e cas e i s being brough t 
by a proper perso n a t a  proper time . 

If the court does reach the merits i t will not hold a  trial; that is , it will 
not replicat e th e fact-findin g wor k o f th e agency . Instea d th e cour t will 
see i f th e agenc y followe d prope r procedure s an d i f it s decisio n wa s 
within reasonabl e bounds . O n th e latte r poin t th e cour t wil l defe r t o a n 
agency decision eve n i f i t might hav e come out th e other way . The cour t 
will step in on a  substantive matte r only when the agency's decision i s so 
poorly explaine d o r s o unpersuasiv e a s t o appea r irrational . I n suc h 
cases th e cour t wil l typicall y sen d th e cas e bac k t o th e agenc y wit h th e 
requirement tha t the agency either change its decision or provide a  bette r 
justification fo r it s initial result. 40 

This sor t o f judicia l revie w i s the brea d an d butte r o f administrativ e 
law. It is entirely consistent with the procedural emphasi s that permeate s 
so muc h o f America n law . A  cour t doe s no t decid e i f ever y agenc y 
decision i s righ t o r wrong . Ther e ar e thousand s o f agenc y ruling s ever y 
day, man y o f whic h involv e technica l complexitie s tha t woul d tes t th e 
resources o f an y decisio n maker . A  judge, moreover, i s a generalist wh o 
operates with no staff beyon d a  secretary and a  couple of law clerks right 
out o f la w school . Under the circumstances, the preliminary doctrine s of 
administrative law , suc h a s standing , enabl e th e cour t t o selec t thos e 
cases mos t appropriat e fo r judicia l review . I f th e merit s o f a  complain t 
are reached, th e cour t focuse s o n th e quality o f th e process used an d th e 
adequacy o f th e explanation give n b y the agency—areas wher e a  gener -
alist is the best decision maker . 

But i t woul d b e a  seriou s mistak e t o confus e procedurall y oriente d 
review wit h punchles s review . Court s hav e shape d th e wor k o f moder n 
federal agencie s in areas ranging from ratemakin g to communications t o 
energy an d th e environment precisel y b y forcin g agencie s t o confor m t o 
essentially procedura l norms. 41 O f cours e i t would b e a  myth t o sugges t 
that the judges who pla y this role are utterly neutra l o n the merits of th e 
agency decisions before them . Being human, they are more likely to loo k 
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closely a t a  decisio n the y woul d hav e mad e differently . Bu t thos e in -
stincts ar e limited b y thei r professiona l role s and b y their resources . The 
result ha s bee n tha t court s hav e becom e th e primar y externa l contro l 
over agency behavior . Unde r th e circumstances, we must look t o judicia l 
review o f agenc y decision s t o fun d scientifi c researc h i n orde r t o under -
stand th e relationship betwee n la w and basi c science. 

Potentially, th e court s coul d pla y a n activ e rol e i n policin g scienc e 
funding decisions . Th e Suprem e Court' s decisio n i n Lincoln  v.  Vigil, 
noted earlier , only insulates from revie w an agency' s decision o n allocat -
ing resource s whe n neithe r Congres s no r th e agenc y ha s create d stan -
dards t o b e me t b y applicant s fo r funding . I n th e scienc e fundin g are a 
such standard s ar e se t fort h b y th e agencies ' ow n rule s an d practice s a s 
they seek to evaluate th e thousands o f fundin g request s they receive . Yet 
when w e loo k a t scienc e fundin g w e d o no t se e th e ordinar y giv e an d 
take betwee n court s an d agencie s tha t mark s America n administrativ e 
law. We see instead abdicatio n b y the court s o f an y contro l ove r agenc y 
decisions. 

We mus t loo k closel y a t th e case s tha t establis h thi s agenc y domi -
nance i n orde r t o understan d ho w extraordinar y i t i s and t o appreciat e 
its implication s fo r th e overal l relationshi p betwee n la w an d science . 
The mos t importan t o f thes e case s concer n disappointe d applicant s fo r 
research grants . 

The starting poin t i n understandin g thes e decisions i s an appreciatio n 
of pee r review—th e dominan t approac h agencie s suc h a s th e Nationa l 
Institutes o f Health an d th e National Scienc e Foundation us e in decidin g 
who receive s grant money . 

Peer revie w involve s a  gran t applicatio n bein g sen t t o a  grou p o f 
leading scientist s in the relevan t field.  These scientists give their views a s 
to whethe r th e applicatio n shoul d b e granted . Th e reviewer s typicall y 
take int o accoun t no t onl y th e researc h proposa l itsel f bu t th e scientifi c 
reputation o f th e person seekin g the grant an d th e quality o f th e institu -
tion wit h whic h th e applican t i s affiliated . Thu s a  well-know n scientis t 
from a  majo r universit y i s treate d mor e favorabl y tha n a n unknow n 
from a  minor school. 42 

There ar e man y variation s i n th e pee r revie w system . Som e agencie s 
utilize outsid e expert s mor e tha n others , som e utiliz e mor e tha n on e 
layer o f review , i n som e a  favorabl e pee r revie w make s th e awar d o f 
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the gran t almos t certain , wherea s i n other s additiona l factors , suc h a s 
conformance wit h a n immediat e agenc y mission , pla y a  bigge r role. 43 

Moreover, pee r revie w i s not withou t it s critics. The syste m ha s a t time s 
failed t o detec t fraud , an d i t ha s hardl y bee n foolproo f i n term s o f 
locating th e mos t worthwhil e projects. 44 Bu t pee r revie w remain s un -
challenged a s the dominant wa y in which decision s are made concernin g 
the fundin g o f basi c science , jus t a s i t i s th e dominan t metho d fo r 
deciding what article s will be published i n scientific journals. 45 Indeed, if 
anything, th e pressur e toda y i s t o exten d pee r revie w eve n further . 
Proposals hav e been mad e to subjec t th e projects o f th e nationa l labora -
tories, suc h a s Lo s Alamos , t o pee r review, 46 an d t o us e pee r revie w 
more extensively i n areas relating to the impact o f technology. 47 

From a  lega l perspective , certai n feature s o f pee r revie w ar e particu -
larly striking . There i s no adversary process—n o on e appear s befor e th e 
panel t o pres s th e applicant' s clai m o r t o oppos e it . An d ther e i s a 
willingness, even a n eagerness , t o tak e int o accoun t th e persona l statur e 
of the applicant—a facto r tha t woul d b e troubling i n many settings . But 
peer revie w i s a  perfec t fit  fo r th e scientifi c worl d view ; indee d pee r 
review ha s bee n calle d " a mirro r o f science." 48 I t i s the embodimen t o f 
the scientific communit y governin g itself . Scientists say what i s good an d 
what i s ba d science . The y ar e no t perfectl y objective . The y ar e no t 
perfectly accurate . Bu t the y ar e th e one s makin g th e decisions . Thi s 
consensus-based approac h i s no t workabl e whe n th e basi c norm s o f 
science ar e violated ; when , fo r example , i t becam e necessar y t o adjudi -
cate claim s o f fraud , mor e traditiona l judicia l model s cam e int o pla y a t 
the researc h agencies. 49 Bu t whe n th e questio n i s the usua l on e o f wha t 
is promising research , the decisions ar e made i n a  nonadversarial settin g 
by the scientifi c community . An d whe n thos e decisions ar e challenged i n 
court, th e researc h agencie s wh o ar e bein g sue d argu e vigorousl y an d 
successfully tha t outsider s shoul d sta y on th e outside . 

The logica l startin g poin t fo r examinin g judicia l revie w o f scientifi c 
research i s wit h Dr . Harol d Kletschka , wh o brough t th e first  moder n 
judicial challeng e t o a  gran t decision. 50 I n 1959 , Kletschk a bega n wor k 
at th e Syracus e Veteran s Administratio n Hospita l an d a t th e nearb y 
Upstate Medica l Center , a  New Yor k stat e medica l school . B y 1961 , he 
had obtaine d fro m th e Veteran s Administratio n (VA ) a  $20,00 0 gran t 
for researc h int o development o f a  plastic artificial heart . Before he could 
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use th e gran t h e wa s calle d t o militar y service . Whe n h e returne d i n 
1962, the VA refused t o restore his grant an d transferred hi m to anothe r 
hospital. Kletschk a claime d thes e event s wer e du e t o th e spreadin g o f 
malicious an d slanderou s statement s b y som e o f hi s colleague s a t Syra -
cuse. He brought a  lawsuit agains t a  variety o f defendants , includin g th e 
VA, claiming that a  conspiracy ha d deprive d hi m o f hi s rights , includin g 
his righ t t o th e researc h grant . Th e defendant s responded , i n part , tha t 
their action s were based o n th e quality o f Kletschka' s work. 51 

The district cour t tha t initially heard th e case did no t reac h th e merit s 
of th e doctor' s claims . The cour t foun d som e of th e defendant s immun e 
from sui t an d found , a s t o othe r defendants , tha t eve n i f Kletschka' s 
allegations wer e tru e the y di d no t entitl e hi m t o judicia l relief. 52 O n 
appeal, the U.S. Court o f Appeals for th e Second Circui t stated explicitl y 
why i t woul d no t revie w th e V A decisio n o n Kletschka' s grant . Th e 
court invoke d a n infrequentl y use d provisio n o f th e Administrative Pro -
cedure Ac t tha t exempt s fro m revie w agenc y actio n "committe d t o 
agency discretio n b y law." 53 Th e use of tha t provision wa s appropriate , 
according t o th e Secon d Circuit , becaus e o f th e natur e o f scientifi c re -
search: 

It would not be feasible fo r the courts to review decisions by the V.A. awarding 
or refusing t o award researc h grants . Each suc h decision involve s a  determina-
tion b y th e agenc y wit h respec t t o th e relativ e merit s o f th e man y propose d 
research projects for which funds are sought. This determination requires consid-
erable expertise in the scientific, medical , and technical aspect s of each applica -
tion. A reviewing court would have to master considerable technical data befor e 
it could even attempt to determine whether one application, Dr. Kletschka's fo r 
example, wa s s o superio r t o th e other s tha t it s rejectio n b y th e V.A . wa s a n 
abuse of discretion . Furthermore , even i f these technical aspect s were mastered 
it would b e difficult fo r th e cour t t o revie w the judgments o f relativ e personal 
competence which necessarily play a role in the agency determination.54 

The Cour t was no t move d eve n b y the fac t tha t Kletschka' s gran t ha d 
been remove d afte r h e wa s summone d t o militar y service , becaus e th e 
doctor's initia l 196 1 grant "migh t have been unjustified i n 196 2 becaus e 
of intervenin g advance s i n hear t research." 55 Keep  i n min d tha t th e 
court i s not rejecting Kletschka' s conspiracy theory ; i t is saying that even 
if fals e an d maliciou s statement s cos t hi m hi s grant , hi s i s no t th e kin d 
of case a court should review . 

If slande r doe s no t giv e rise to a  caus e of action , perhap s discrimina -
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tion does . That , a t least , ma y hav e bee n th e thinkin g o f Dr . Julia Apte r 
who, i n 1972 , challenge d th e denia l o f a  researc h gran t o n th e groun d 
that th e denia l wa s base d o n he r gende r an d he r politica l views. 56 Th e 
dispute aros e when , i n 1971 , the Rush-Presbyterian-St . Luke' s Medica l 
Center, wher e Apte r wa s a  professor , applie d t o th e Nationa l Institute s 
of Healt h (NIH ) fo r a  gran t t o trai n student s i n biomaterial s research . 
Apter woul d hav e been th e program directo r responsibl e fo r administer -
ing the grant. While the application was pending before an NIH commit -
tee, sh e testifie d befor e a  Senat e subcommitte e concernin g allege d con -
flicts o f interes t o n th e par t o f som e o f th e NI H committe e members . 
When NIH denie d the grant application , Apte r brough t sui t claiming the 
denial wa s becaus e a  woma n ha d bee n designate d a s program director , 
because sh e had participate d i n feminis t activities , and i n retaliatio n fo r 
her testimony. 57 Th e tria l cour t thre w he r cas e out withou t reachin g th e 
merits o n th e groun d tha t sh e lacke d standin g becaus e th e actua l appli -
cant fo r th e gran t wa s no t Apte r bu t th e Rush-Presbyterian-St . Luke' s 
Medical Center , whic h ha d no t sued . Th e cour t reasone d tha t becaus e 
the center was unwilling to challenge the grant denial , the court "shoul d 
not be in the position o f foistin g th e program o n it." 58 

On appeal , the U.S. Court of Appeals for th e Seventh Circui t reversed , 
concluding tha t th e allege d violatio n o f Apter' s Firs t Amendmen t righ t 
to testify an d her alleged personal economi c injury i n losing the opportu -
nity t o b e progra m directo r wer e sufficien t t o giv e he r standing. 59 Th e 
appellate cour t di d not , however , decid e i n he r favor . I t simply sen t th e 
case bac k t o th e tria l cour t fo r furthe r proceedings . Moreover , th e 
appellate court' s decisio n stresse d tha t th e tria l cour t shoul d kee p i n 
mind tha t th e NI H ha s broa d discretio n i n th e fundin g o f trainin g 
programs.60 Th e appellat e cour t cite d Kletschka' s cas e an d emphasize d 
that th e tria l cour t shoul d confin e itsel f t o lookin g fo r violation s o f a n 
express constitutiona l o r statutor y guarantee. 61 No t surprisingly , Apte r 
was unsuccessfu l whe n th e case went bac k t o the trial court. 62 

With allegation s o f slande r an d discriminatio n havin g failed , th e nex t 
lawsuit directly challenge d th e scientific wisdo m o f an agency decision. 63 

Dr. David e Grassett i ha d ofte n receive d federa l gran t suppor t i n th e 
areas o f chemistry , pharmacology , an d cancer . I n 1975 , however , th e 
NIH turne d dow n hi s reques t fo r researc h mone y t o stud y a  chemica l 
compound, carboxypridin e disulphide , whic h h e claime d coul d imped e 
the sprea d o f existin g cancer . Th e agenc y believed , amon g othe r things , 
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that th e lac k o f detai l i n Grassetti' s applicatio n wa s "indicativ e o f a 
lack o f appreciatio n . . . fo r biomedica l an d pharmacologica l studies." 64 

When Grassett i wen t to court , claiming in part tha t the agency's decisio n 
was unjustified o n the facts , he received a  cold reception indeed . 

First the court , citing Kletschk a an d Apter , said i t was "probabl e tha t 
the medical merit s of agency decisions on researc h gran t application s ar e 
committed t o th e unreviewabl e discretio n o f th e agency." 65 Th e ordi -
nary administrativ e la w inquir y int o whethe r th e agenc y decisio n ha d 
been adequatel y justifie d woul d no t b e undertaken. Onl y the presence of 
a direc t violatio n o f constitutional , procedural , o r statutor y guarantee s 
could eve n b e considered . Th e cour t admitte d tha t "unfortunat e a s i t 
might be , i t i s a  fac t o f lif e tha t court s ar e simpl y no t competen t t o ste p 
into the role of a  medical researc h scientis t faced wit h havin g to evaluat e 
an applicant' s technica l expertise." 66 Moreover , th e cour t wen t o n t o 
say tha t eve n i f somethin g resemblin g judicia l revie w wer e t o b e fol -
lowed, th e agenc y woul d wi n becaus e i t adequatel y demonstrate d th e 
reasonableness of it s decision.67 Unsurprisingly, this decision was not ap-
pealed. 

The nex t cas e directl y challengin g a  researc h fundin g decisio n wa s 
brought no t by a disappointed applicant , bu t by a relatively disintereste d 
party.68 I n 1978 , Roslyn Marinof f brough t sui t agains t th e Departmen t 
of Health , Education , an d Welfar e (no w Healt h an d Huma n Services) , 
the agency that oversee s the NIH. Marinoff sough t to compel the agency 
to investigat e whethe r a  particula r chemica l coul d serv e a s a  cur e fo r 
cancer.69 Not onl y did she lose, but the court, in a  familiar refrain , neve r 
reached th e merit s o f he r case ; tha t is , i t neve r decide d whethe r th e 
agency had reasonabl y explaine d wh y i t would no t investigate the chem-
ical i n question . Instead , th e cour t deploye d a  fe w o f th e man y prelimi -
nary doctrine s availabl e i n case s o f thi s type . I t note d first  tha t Mari -
noff's complaint , becaus e i t sough t t o orde r a n agenc y t o tak e action , 
was seeking , i n effect , a  wri t o f mandamus , a  rarel y grante d for m o f 
relief. Th e cour t foun d tha t th e wri t wa s unavailabl e her e because , 
although th e agenc y ha d a  genera l dut y t o undertak e cance r research , 
Congress ha s "lef t t o th e agency' s discretio n th e choic e a s t o wha t 
substances purporte d t o cur e cance r warran t extensiv e research." 70 A 
moment's reflectio n make s clea r th e impor t o f th e court' s statement : 
because Congres s lef t i t up to the agency , the cour t shoul d leav e i t up t o 
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the agency . Thus , ther e ca n b e n o doub t abou t wher e th e powe r ha s 
been delegated . Continuin g i n th e sam e vein , th e cour t wen t o n t o hol d 
that eve n i f Marinof f ' s complain t wer e viewe d no t a s seekin g a  wri t o f 
mandamus bu t simpl y a s seekin g judicia l revie w o f a n agenc y decisio n 
not t o proceed , th e sui t mus t fai l because , i n ligh t o f th e Kletschk a an d 
Grassetti cases , such decisions are "committe d t o agency discretion" an d 
not subjec t t o judicia l review. 71 

A 199 3 effor t t o challeng e th e government' s AID S researc h effor t 
fared n o better . Kazme r Ujvaros y sough t t o persuade th e National Insti -
tutes of Healt h t o investigate a  particular theor y concerning AIDS; when 
they denie d hi s request , h e wen t t o court. 72 Th e judg e dismisse d hi s 
claim, finding  tha t Ujvaros y lacke d standin g an d that , i n an y event , th e 
matter was committed t o agency discretion, both doctrine s meaning tha t 
the court would no t even look a t the merit s of the claim. 73 

This litan y o f case s provide s reasonabl y precis e guidanc e a s t o ho w 
courts wil l respon d t o complaint s abou t scienc e fundin g decisions : the y 
will respon d negatively . I n case s spanning fro m th e 1950 s t o th e 1990s , 
challengers t o th e governmen t hav e bee n unsuccessful . Durin g thi s pe -
riod, judicia l revie w o f agenc y actio n i n othe r fields  ha s gon e throug h 
phases o f relativ e vigo r an d relativ e calm—ther e hav e bee n era s o f 
"hard look " revie w an d o f substantia l deference 74—but th e judicia l 
reluctance t o secon d gues s scienc e fundin g decision s ha s remaine d con -
stant. Ther e is , of course , the possibl e loophole—th e court' s occasiona l 
insistence tha t direc t agenc y violatio n o f constitutional , procedural , o r 
statutory directive s wil l lead to reversal—but suc h cases simply have no t 
arisen. Scientist s an d th e lawyer s the y consul t kno w tha t th e odd s o f 
success ar e low . S o althoug h a  cas e coul d b e imagine d i n whic h th e 
scientist woul d win— a gran t openl y denie d o n th e basi s o f rac e o r 
gender, fo r example—i n practice , judicia l revie w i n thi s are a ha s no t 
been a  successful wa y o f challengin g agency action . 

The situatio n i s similar i f a n individua l protest s he r failur e t o receiv e 
a contract a s opposed t o a  grant. As discussed previously , in the researc h 
area ther e i s ofte n littl e differenc e betwee n contract s an d grants . Tha t 
similarity extend s t o th e difficult y o f overturnin g a n agenc y decision . 
Theoretically, someone who is turned dow n fo r a  contract to do researc h 
work ca n protes t t o th e Comptrolle r Genera l o f th e Unite d State s o r t o 
the courts. 75 I n practice , i f the protes t i s based o n th e argumen t tha t th e 
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agency wrongly evaluated the technical merit s of a  proposal, the chance s 
of reversal ar e low. 76 

The Privileged  Legal  Status  of  Science 

At this point, those unfamiliar wit h administrativ e la w may be decidedly 
unsurprised a t th e resul t o f th e case s discussed . Afte r all , i t migh t b e 
argued tha t a  researc h gran t o r contrac t i s a  privileg e an d no t a  right , 
and i t involve s technica l consideration s beyon d th e competenc e o f 
judges. These arguments , however, do not go very far towar d explainin g 
the judicia l abstinenc e i n thi s field . Th e righ t versu s privileg e notio n 
could b e invoked t o justify unreviewabl e governmen t discretio n i n virtu -
ally ever y phas e o f moder n life . D o yo u hav e a  righ t t o a  sidewal k i n 
front o f you r house ? I f not , doe s tha t mea n th e governmen t coul d omi t 
your sidewal k whil e providin g on e fo r you r neighbor s withou t an y 
explanation? An d i f th e sidewal k i s a  mer e privilege , coul d th e govern -
ment provid e yo u wit h on e onl y i f yo u promis e neve r t o criticiz e th e 
government whil e walking on tha t sidewalk? I t does not take long to see 
the danger o f an expansive notion o f privilege . 

To mov e close r t o th e scienc e fundin g example , conside r a  truc k 
driver's license . I t could , presumably , b e describe d a s a  privilege—th e 
state could hav e decided tha t trucks , which ar e involved i n thousands o f 
deaths a  year , ar e t o b e banne d altogether . Havin g decide d no t t o ba n 
trucks, the state could decid e that i t will limit , on a  completely arbitrar y 
basis, wh o wil l hav e th e privileg e o f drivin g them . In  fact , however , 
society, includin g th e judicia l system , think s o f truc k driver' s license s i n 
a somewhat differen t way . The state sets standards concerning who shal l 
qualify fo r a  license. If you mee t those standards you ar e entitled t o tha t 
license—you hav e a  righ t t o it . I f th e moto r vehicl e administratio n 
denies yo u th e license , you ca n g o to cour t an d th e cour t wil l determin e 
if the agency had prope r grounds fo r denyin g the license. 

Science fundin g migh t b e viewe d th e sam e way . Suppos e th e NI H 
announces tha t fund s ar e availabl e fo r worthwhil e project s i n cance r 
research. Yo u believ e your proposa l i s more worthwhil e tha n an y othe r 
the agency has received. You would understandabl y believe , under thos e 
circumstances, tha t yo u hav e a  righ t t o a  grant . I f yo u d o no t ge t on e 
and yo u argue , fo r example , tha t inferio r project s wer e funde d becaus e 
of a  persona l vendett a agains t you , yo u woul d expec t a  cour t t o mak e 
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the NI H explai n itself . Yo u d o no t wan t th e judge s t o b e scientists , bu t 
only to assure that scientist s are doing their job . You would b e furious i f 
the court decline d t o even look a t the merits of your case . 

The surprising natur e o f th e judicial abdicatio n i n the science fundin g 
field ca n perhap s bes t b e see n b y examinin g a  comparabl e are a o f 
administrative law . Th e Socia l Securit y Administratio n deal s wit h mil -
lions o f request s eac h yea r fo r disabilit y payments . Bu t wherea s disap -
pointed researcher s seekin g scienc e fundin g almos t neve r wi n i n court , 
approximately 10,000-25,00 0 disappointe d disabilit y claimant s g o t o 
federal cour t eac h year , an d betwee n one-fift h an d one-hal f o f the m 
persuade the courts to reverse the agency's decision. 77 What i s the differ -
ence? I t canno t b e explaine d solel y b y th e technica l natur e o f scienc e 
funding decisions . Disabilit y decision s ofte n tur n o n comple x medica l 
judgments mad e b y severa l physicians , yet the court s ste p righ t in . They 
do no t ac t as doctors, of course , but they do find that th e agency has no t 
adequately justifie d it s decisions. 

Consider, fo r example , th e cas e o f Shirle y Ber , a  sewin g machin e 
operator i n Ne w Yor k City . I n i960 , a t abou t th e sam e tim e tha t Dr . 
Harold Kletsck a wa s applyin g fo r a  gran t t o develo p a n artificia l heart , 
Mrs. Be r wa s applyin g fo r disabilit y benefit s o n th e groun d tha t sever e 
pain stemmin g primarily fro m a n arthriti c condition prevente d he r fro m 
working. A  hearin g examine r i n th e Departmen t o f Health , Education , 
and Welfar e (no w Healt h an d Huma n Services ) studie d report s fro m a t 
least si x doctor s an d conclude d tha t Mrs . Ber had a  mild cas e of arthri -
tis, coul d continu e he r job , an d thu s wa s no t entitle d t o Socia l Securit y 
benefits. Mrs . Ber went to court an d he r case ultimately reache d th e U.S. 
Court of Appeals fo r th e Second Circuit , the same court tha t would late r 
hear Dr . Kletschka' s case . Bu t wherea s th e cour t woul d no t conside r 
whether ther e wa s a  soun d basi s fo r removin g Dr . Kletschka' s grant , 
they plunge d immediatel y int o th e medica l report s tha t ha d bee n relie d 
upon b y th e hearin g examine r i n Mrs . Ber' s case . The cour t foun d tha t 
those report s permitte d onl y on e reasonabl e conclusion—tha t Mrs . Ber 
experienced suc h shar p pai n tha t sh e coul d no t wor k a s a  sewin g ma -
chine operator. 78 

Or conside r long-tim e U.S . Steel employe e Willia m Lashen , wh o lef t 
his jo b afte r a n acciden t blinde d hi m i n hi s lef t eye . Lashe n sough t 
disability payment s becaus e o f hi s visua l problem s an d becaus e h e ha d 
difficulties holdin g object s i n hi s righ t hand. 79 Th e government , citin g 
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conflicting testimon y fro m doctor s an d a n ambiguou s repor t fro m a 
vocational expert , denie d benefits , finding  tha t ther e wer e job s tha t 
Lashen coul d hold . But in 1993 , about th e time the courts were rejectin g 
Kazmar Ujvarosy' s reques t fo r governmen t mone y t o fun d researc h o n 
his AID S theory , Lashe n wo n a  decisiv e victor y whe n a  federa l cour t 
held tha t the evidence required tha t he be granted benefits. 80 

Our concer n i s not whethe r th e cour t wa s righ t o r wrong abou t Mrs . 
Ber o r Mr . Lashen . The questio n i s why the y were treate d s o differentl y 
from Dr . Kletschk a an d Mr . Ujvarosy , tha t is , why judicia l revie w i s so 
much mor e searching in disability case s than i n the science funding area . 
You shoul d no t assum e tha t th e judicia l rol e in Socia l Securit y ha s bee n 
uniformly praised . I t has , i n fact , bee n th e subjec t o f livel y debate , wit h 
some contendin g tha t th e court s contribut e littl e bu t inefficien t an d 
ineffective decisions . Ye t th e judicia l rol e continues , sid e b y sid e wit h 
judicial abstinenc e i n science funding. 81 

The difference canno t b e explained b y judicial deferenc e t o the grind -
ing nee d o f disabilit y claimants . Man y o f th e disabilit y claimant s wh o 
go to cour t ar e middl e class ; indeed genuinel y poo r claimant s ofte n lac k 
the resources to sue. Moreover, scientist s denied government fundin g ar e 
often sympatheti c plaintiffs . I f unsuccessful , thei r entir e caree r ma y b e 
slowed, even halted . 

Can i t b e tha t th e slipper y righ t versu s privileg e argumen t explain s 
the disparity ? I t woul d b e har d t o argu e tha t disabilit y payments , a 
system no t eve n create d unti l 1956 , i s a n absolut e "right. " A  worker' s 
contributions pa y onl y a  smal l par t o f th e paymen t received . Incom e i s 
being redistribute d unde r a  program th e governmen t wa s no t obligate d 
to create . I f ther e i s a right , i t i s the righ t t o receiv e payments whe n yo u 
meet th e agency' s standar d fo r disability . Scientists , wh o pa y taxe s an d 
who ma y spen d a  goo d dea l o f mone y preparin g a  gran t application , 
will fee l tha t the y have an equa l "right " t o a  grant i f the application set s 
forth a  deserving project . 

With th e contras t t o disabilit y payment s i n mind , w e ca n loo k bac k 
over th e case s denyin g revie w o f scienc e fundin g decision s wit h a  bi t 
more skepticism . The court s i n those case s used a  variety o f doctrine s i n 
ruling i n favo r o f th e government . The y foun d th e agenc y decision s t o 
be "committed t o agency discretion." Judges and lawyers have quarrele d 
over th e precis e meanin g o f tha t phrase , bu t al l hav e agree d tha t i t 
applies onl y t o a  ver y narro w are a o f decisions . Simpl y a s a  logica l 

[1
36

.0
.1

11
.2

43
]  

 P
ro

je
ct

 M
U

S
E

 (
20

25
-0

1-
18

 2
0:

22
 G

M
T

)



THE STATUTOR Y FRAMEWOR K FO R BASI C RESEARC H •  6 5 

matter, th e fac t tha t a n agenc y i s exercising discretio n i s hardly ground s 
for judicia l abdication . Th e court s i n administrativ e la w case s routinel y 
correct "abuse s o f discretion. " Indeed , give n th e broa d power s give n t o 
modern agencies , judicia l deferenc e i n th e fac e o f "agenc y discretion " 
would leav e no role for th e courts a t all. 82 

In th e case s w e surveyed , th e court s relie d a s wel l o n doctrine s suc h 
as standin g an d th e limite d natur e o f mandamu s relief . These doctrine s 
too ar e flexible—the y ca n b e applie d stringentl y o r lenientl y dependin g 
on th e nature o f th e case . Courts i n administrative la w case s have man y 
other suc h doctrine s a t thei r disposal . The cour t will  no t hea r th e merit s 
of you r case  i f i t i s not "ripe, " tha t is , you hav e no t ye t been harme d b y 
agency actio n fi t fo r judicia l review . Yo u canno t su e i f yo u hav e no t 
"exhausted you r remedies " by pursuing available sources of relie f withi n 
the agency. And so on. 

When, a s i n th e scienc e fundin g area , court s resolv e t o appl y thes e 
doctrines rigorousl y befor e reachin g th e merits , supplicant s befor e th e 
courts ma y fee l tha t the y ar e facin g a  Ka f kesque maze . The adjectiv e i s 
of particula r relevanc e here . Fran z Kafk a was , i n fact , a  lawye r wh o 
worked i n a  large socia l welfar e bureaucracy , an d h e was wel l awar e o f 
the difficulties facin g thos e who sough t relie f fro m th e Workmen's Acci -
dent Insuranc e Institute. 83 Kafk a onc e remarked , i n amazement , "Ho w 
modest thes e peopl e are . Instea d o f stormin g th e institut e an d smashin g 
the plac e t o bits , the y com e an d plead." 84 Kafka' s fiction,  o f course , 
conveys a  nightmaris h visio n o f th e searc h fo r justice . Bu t compare d t o 
the moder n judg e ben t o n avoidin g th e merits , Kafk a wa s a  piker . The 
Trial i s a  terrifying account , bu t i t relies , from a  moder n lawyer' s poin t 
of view , o n rathe r basi c maneuvers , lik e declinin g t o specif y th e charg e 
against K . A  modern-da y Trial  i n a n administrativ e la w settin g woul d 
include demand s tha t th e haples s applican t satisf y recondit e test s fo r 
standing an d ripenes s befor e th e cour t woul d eve n thin k abou t dis -
cussing whether the agency has adequately explaine d th e charge. "Befor e 
the Law " i s perhaps a  chilling an d propheti c universa l nightmare , bu t a 
mild on e indee d fo r today' s lawyers . I n thi s segmen t o f The  Trial,  a 
supplicant seekin g entrance t o the law wait s fo r year s before a  gate. Just 
as he dies, the gatekeeper announces , "[T]hi s gate was buil t only fo r yo u 
and no w I  am goin g t o shu t it. " A  modern versio n o f "Befor e th e Law " 
would admi t th e supplican t throug h th e gat e an d the n dismis s him i f h e 
could no t prov e tha t h e ha d "exhauste d administrativ e remedies " an d 
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then admi t hi m agai n onl y t o rais e th e proble m o f "mootness, " an d 
soon. 

But the labyrinthian way s of judicial review, despite their appearance , 
are not , i n functiona l terms , a  meaningles s maze . Preliminar y doctrine s 
such a s "standing " an d "commitmen t t o agenc y discretion " enabl e 
judges to shield themselves from a  flood o f cases by picking and choosin g 
those tha t ar e most appropriat e fo r judicia l consideration . I n the scienc e 
funding are a th e court s hav e chosen , wit h remarkabl e unanimity , t o 
employ doctrine s effectivel y closin g off judicia l review , leaving open th e 
possibility o f suc h revie w onl y i f extraordinar y cases , suc h a s thos e 
involving racia l discrimination , shoul d arise . Th e rea l questio n i s wh y 
that cours e has commended itsel f t o s o many judges . This judicia l absti -
nence contrasts , afte r all , no t onl y wit h Socia l Securit y disabilit y cases , 
but with judicia l involvemen t throughou t America n society . 

The fundamenta l reaso n fo r thi s abstinenc e i s tha t th e are a o f basi c 
scientific researc h i s one of th e fe w i n American lif e i n which somethin g 
approaching consensu s stil l exists . A s w e hav e seen , scienc e i s i n som e 
respects a  self-governing republic , with scientist s decidin g what i s and i s 
not goo d work . O f cours e thes e ar e disagreements , har d cases , an d 
uncertainties. Bu t ther e i s broa d enoug h agreemen t o n fundamenta l 
issues tha t nonscientist s wil l generall y defe r t o scientist s o n question s 
concerning basic research. 85 

Here, a s before , w e mus t b e extremel y carefu l abou t assertion s con -
cerning the "scientifi c establishment. " A s we saw earlier, science is estab-
lished i n th e sens e tha t i t i s governmen t supported , bu t ther e i s n o 
"science establishment " i n th e rigi d hierarchica l sense . No t onl y d o 
numerous agencie s fun d researc h unde r varyin g guidelines , bu t eve n 
within a n agenc y differen t perspective s exist . Studie s hav e show n tha t 
your chance s o f gettin g fundin g depen d i n par t o n th e particula r scien -
tists who serv e on you r pee r revie w panel. 86 An d thi s i s as i t should be . 
There ar e alway s a t leas t som e prestigiou s scientist s willin g t o loo k fo r 
new an d differen t ideas . Bu t thi s doe s no t mea n tha t anythin g goes . I f 
there i s no scienc e establishment , ther e i s a t leas t a  scienc e community . 
Scientists a s a  whol e ar e willin g t o vie w som e practitioner s a s margina l 
or worse and to ac t accordingly . 

The existenc e o f th e scienc e communit y directl y constrain s th e num -
ber o f lawsuit s tha t will  b e brough t t o challeng e scienc e fundin g deci -
sions. Disappointe d applicant s wh o brin g sui t ma y b e reducin g thei r 
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chances fo r gettin g funding i n the future . Fe w people want t o b e seen a s 
marginal troublemaker s whe n the y ma y hav e t o g o bac k t o th e sam e 
well again . Yo u will  recall , fo r example , tha t Dr . Judith Apte r initiall y 
had troubl e bringin g he r lawsui t becaus e th e medica l cente r wher e sh e 
worked woul d no t joi n i n he r suit . Apte r contended , no t unreasonably , 
that th e medica l cente r wa s afrai d o f losin g th e opportunit y fo r futur e 
grants. 

The situation i s very different fo r a  disappointed applican t fo r disabil -
ity payment s wh o challenge s a  Socia l Securit y Administratio n decision . 
There i s no coheren t communit y o f professiona l view s concernin g wha t 
is a  disability . Th e medica l professio n ma y o r ma y no t b e abl e t o reac h 
consensus o n a  give n diagnosi s fo r a  syndrome , bu t eve n i f i t coul d th e 
question o f wha t i s disablin g i s to o controversial . T o man y i t woul d 
seem t o b e a  nonmedica l question , bu t eve n th e additio n o f vocationa l 
experts does not lea d to wide consensus. Now t o purists , the question o f 
what i s a  promisin g scientifi c researc h projec t i s no t itsel f a  scientifi c 
question. Bu t tha t misse s th e point—i t i s a  questio n th e scientifi c com -
munity, fo r bette r o r fo r worse , i s abl e t o dea l wit h i n a  relativel y 
coherent fashion . 

Moreover, scientist s seeking funding ar e members of the very commu -
nity the y ar e petitioning . B y contrast , a  disable d worke r i s not . Indeed , 
an applican t fo r disabilit y payment s i s unlikel y t o b e seekin g th e sam e 
relief fro m th e sam e peopl e again . Unde r th e circumstances , bringin g a 
lawsuit pose s fe w risks ; indeed , i t ma y eve n nudg e th e agenc y i n you r 
favor unde r th e adag e tha t th e squeak y whee l get s th e grease . Wit h 
science funding, th e squeaky whee l may get  replaced . 

Consider the n wha t court s confron t whe n a  challeng e t o scienc e 
funding come s befor e them . Ther e i s th e norma l deferenc e du e t o a n 
administrative agenc y tha t is , afte r all , a  larg e bureaucrac y capabl e o f 
detailed judgments . There is the esoteric nature of the scientific judgmen t 
at issue . An d ther e is , mos t importantly , a  sens e tha t th e challenge r i s 
not a  wronged citizen , bu t rathe r a n outside r wit h margina l view s chal -
lenging a  respecte d communit y o f scientists . I t i s not surprisin g tha t th e 
courts have generally rebuffe d suc h challenges without even reaching the 
merits of the case. 

Thus, fro m a  litigator's poin t o f view, basic science operates i n some-
thing of a  vacuum. Traditional administrativ e la w provides no workabl e 
way to challenge decisions of the science community. Thus the favorabl e 
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statutory statu s o f scienc e meshe s perfectl y wit h it s favorabl e constitu -
tional status . The scientific communit y itsel f dominate s a  system marke d 
by substantia l suppor t an d freedo m fo r scientists , wherea s th e lega l 
community finds  itsel f wit h littl e power . And , a s w e shall , on e o f sci -
ence's traditiona l rivals—religion—i s als o outflanke d i n America n la w 
and culture . 


