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• F I V E * 

Science versu s Religio n 
in America n La w 

The powe r o f organize d religio n ha s waxe d an d wane d dramaticall y 
throughout huma n history . I n man y preindustria l societies , th e churc h 
provided no t onl y answer s t o wha t w e thin k o f toda y a s scientifi c 
questions, but stric t guidance to political leader s as well—religion "onc e 
could defin e secula r law s i n usury , regulat e th e conditions o f productio n 
in the guilds, and prohibi t wha t toda y ar e normal busines s and commer -
cial practices . .  . .  [M]onarchs wer e brough t cringin g to religiou s shrine s 
and matter s o f persona l moralit y wer e effectivel y dictate d b y pontifica l 
power."1 I n th e twentieth-centur y Sovie t Union , b y contrast , religio n 
was represse d i n th e nam e o f a n all-encompassin g "scientific " vie w o f 
government an d morality. 2 

The Framers 9 Conception  of  Religion  and  Science 

From th e beginning , Americ a ha s ha d a  mor e nuance d relationshi p 
between churc h an d stat e i n general , an d churc h an d scienc e i n particu -
lar. Th e framer s o f th e Constitution , a s w e hav e seen , cherishe d th e 
Enlightenment idea l tha t science could illuminat e everything from chem -
ical reaction s t o politica l theory . Bu t th e framer s wer e als o descendant s 
of peopl e wh o ha d com e t o Americ a i n larg e par t seekin g religiou s 
freedom. Th e growt h o f moder n scienc e i n th e eighteent h centur y di d 
not requir e the framers t o uniformly rejec t religion : 

Religious belie f i n th e Ne w Worl d wa s b y n o mean s represse d b y scientifi c 
progress a s i t wa s i n th e Old . O n th e contrary , ther e emerge d a n America n 
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symbiosis o f rationalis m an d Christianity , technologica l progres s an d mora l 
challenge. . . . Franklin, Jefferson, Rus h and Priestly al l espoused a  rationalistic 
conception of progress, but, unlike Paine, they found tha t science and reason did 
not require them to reject completely their Christian heritage. Rather, Christian-
ity supplied them with a comfortable ethical system whose telic projections could 
be mad e entirel y harmoniou s wit h th e method s an d conclusion s o f science. 3 

The origina l relationshi p betwee n scienc e an d religio n i n Americ a 
turned i n par t o n th e America n infatuatio n wit h progress . Scholar s stil l 
debate whethe r th e belie f i n huma n progres s wa s know n i n ancien t 
Greece and Rome , or whether, facilitated b y Christianity's linea r concep-
tion o f history , i t bega n i n th e Middl e Ages. 4 There i s wide consensus , 
however, tha t th e ide a o f progres s wa s dominan t amon g eighteenth -
century Enlightenmen t thinkers. 5 W e hav e alread y note d th e optimism , 
fueled b y Newton' s discoveries , tha t improvement , perhap s perfection , 
was attainable i n all human endeavors . 

This notio n o f progres s wa s particularl y stron g i n America . Th e 
people wh o cam e t o liv e i n th e Ne w Worl d ofte n sa w themselve s a s 
replacing th e corrup t institution s o f th e Ol d Worl d wit h a  mor e perfec t 
order.6 Th e ver y act s o f creatin g a  natio n an d writin g it s Constitutio n 
were a  kind of "applie d Enlightenment." 7 

The Enlightenmen t origin s o f th e U.S . Constitutio n reflecte d an d 
reinforced a  particula r balanc e betwee n religio n an d science . T o man y 
of th e framers , dogmatic , authoritaria n religion , a s oppose d t o a  mor e 
enlightened deism , wa s a  threa t t o th e ide a o f progres s the y hel d dear . 
Their view s shape d th e nonestablishmen t an d fre e exercis e o f religio n 
clauses of the Constitution , clause s that have a  continuing impac t on th e 
relationship betwee n America n scienc e and religion . 

The Firs t Amendment' s requiremen t tha t "Congres s shal l mak e n o 
law respectin g a n establishmen t o f religion " wa s designe d fo r man y 
purposes, some of them conflicting . Certai n o f th e framers , fo r example , 
wanted t o forbi d Congres s fro m establishin g religio n i n orde r t o main -
tain stat e establishment s the y favored. 8 I n thi s century , however , th e 
Supreme Cour t ha s interprete d th e nonestablishmen t claus e i n ligh t o f 
the purpose s o f Jefferso n an d Madison , a s reflecte d i n thei r battle s t o 
forbid establishe d religio n o f an y kin d i n Virginia. 9 Moreover , th e 
Court, beginnin g i n 1947 , applie d th e nonestablishmen t claus e t o stat e 
as well as federal government. 10 

A religion-scienc e skirmis h i n colonia l Americ a give s u s a  tast e o f 
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the Enlightenmen t view s tha t characterize d Jefferso n an d Madison' s 
approach t o nonestablishment. 11 Afte r th e Bosto n earthquak e o f 1755 , 
the Reverend Thoma s Prince' s sermon , "Earthquake s th e Works o f Go d 
and Tokens o f hi s Just Displeasure, " suggeste d tha t Be n Franklin's light -
ning rods migh t have brought o n th e earthquake. Princ e concluded, "O ! 
there i s no getting ou t o f th e might y Han d o f God ! I f we think t o avoi d 
it in the Air, we cannot i n the Earth." 12 

Harvard professo r John Winthrop, a  leading Newtonian, immediatel y 
published a  powerfu l scientifi c rejoinde r tha t wa s widel y believe d t o 
have mad e Princ e appea r ridiculous. 13 Winthrop' s response , a s wel l a s 
his writing s o n comet s a  fe w year s later , attacke d clerg y wh o fostere d 
fear rathe r tha n understandin g o f natura l phenomena , an d emphasize d 
the consistency o f Winthrop' s ow n belie f i n Go d wit h a n understandin g 
of Newtonia n mechanics. 14 Winthrop' s attitud e exemplifie d a n im -
portant stran d o f Enlightenmen t thinking : a  combinatio n o f attack s o n 
"superstitious" clerg y wit h suppor t fo r scientifi c speculation. 15 Leadin g 
American scientist s joine d Winthro p i n condemnin g th e "priestcraft " 
that controlle d men' s minds. 16 Th e goa l o f thes e scientist s wa s no t 
atheism, bu t rathe r a  faith illuminate d b y natural philosophy. 17 

The Virgini a supporter s o f th e nonestablishmen t claus e share d Win -
throp's approach . The y wante d t o preven t th e suppressio n o f enlight -
ened scienc e b y th e church . Thus , i n hi s "Memoria l an d Remonstranc e 
Against Religiou s Assessments, " Madiso n argue d tha t fifteen  centurie s 
of establishmen t Christianit y resulte d i n "superstition " o n th e par t o f 
clergy an d lait y alike. 18 Th e centerpiec e o f Jefferson' s attac k o n estab -
lished religio n i n Notes  on  the  State  of  Virginia  was a  pointed histor y o f 
science an d religion : "Galile o wa s sen t t o th e Inquisitio n fo r affirmin g 
that th e earth wa s a  sphere ; the government ha d declare d i t to b e as fla t 
as a  trencher , an d Galile o wa s oblige d t o abjur e hi s error . Thi s error , 
however, a t length prevailed , [and ] the earth becam e a globe." 19 

Jefferson wa s no t alon e i n citin g th e martyrdo m o f Galileo . Milton , 
the leadin g influenc e o n colonia l idea s o f fre e speech, 20 wa s influence d 
greatly b y a  visi t h e mad e t o th e exile d scientist. 21 Th e Areopagitica,  a 
basic sourc e t o thi s da y o n th e evil s o f licensin g speech, 22 describe s 
Milton's tri p t o Ital y wher e h e "foun d an d visite d th e famou s Galileo , 
grown old , a  prisone r t o th e Inquisition , fo r thinkin g i n astronom y 
otherwise than th e Franciscan an d Dominica n licenser s thought." 23 

Thus th e Jeffersonian wal l betwee n churc h an d stat e was designe d i n 
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part t o protec t America n Galileos . I n thi s respect , th e fre e exercis e an d 
establishment clause s are complementary; the constitutional requiremen t 
that "Congres s shal l mak e n o la w respectin g a n establishmen t o f reli -
gion, o r prohibitin g th e fre e exercis e thereof" 24 bot h protect s an d en -
hances science . Whereas som e religions ma y rel y on dogm a t o th e detri -
ment o f science , others believ e scientifi c inquir y enhance s God' s glory. 25 

Thus nonestablishmen t combine d wit h fre e exercis e encourage s peopl e 
like Winthrop t o pursue thei r researches . Throughout America n history , 
the religiou s toleranc e buil t int o th e Firs t Amendmen t ha s bolstere d 
American science . American Quakers , fo r example , whose fait h encour -
ages scientifi c endeavor , mad e majo r contribution s t o America n scienc e 
beginning i n the eighteenth century , and i n this century , American toler -
ance o f Judais m le d t o a n influ x o f Jewis h scientists , particularl y fro m 
Germany.26 

The Modern  Dispute  over  the  Theory  of  Evolution 

The establishmen t claus e ha s playe d a  decisiv e rol e i n th e twentieth -
century successo r t o th e dispute betwee n Galile o an d th e church . Just a s 
astronomy displace d huma n being s fro m th e cente r o f th e universe , th e 
theory o f evolutio n displace d huma n being s fro m thei r specia l statu s 
among th e earth' s inhabitants. 27 I n th e cas e o f evolution , th e establish -
ment claus e resolve d th e resultin g religion-scienc e disput e i n favo r o f 
science. 

The theor y tha t human s evolve d fro m othe r primate s nee d not , i n 
the abstract , pos e a  challeng e t o one' s spiritua l beliefs . Fo r example , 
Darwinism wa s readil y absorbe d whe n i t was introduced i n Japan i n th e 
late nineteent h century . Th e reaso n wa s no t tha t Japanes e societ y wa s 
more advance d scientifically ; indeed , Japan ha d muc h les s of a  scientifi c 
community a t tha t tim e tha n di d Europ e o r America. 28 A s Edwi n Re -
ischauer pointe d out , evolution di d no t caus e popular protes t becaus e of 
the nature o f the dominant Japanese belie f systems : 
Because of Shinto ideas, there were no clear lines between natura l objects , such 
as rocks , trees , waterfalls , an d mountains , an d livin g creature s o f al l sorts , 
vegetable or animal, and humans, or between humans and gods. Buddhism had 
also brought the idea that the quality of one's present life might bring rebirth as 
a superior being or as an inferior one , like a bug or a worm. No one recoiled at 
the idea tha t human s coul d b e descended fro m les s advanced anima l forms . In 
fact, Darwinism proved a support to the acceptance of Western science.29 
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But whe n Darwin' s theorie s emerge d i n nineteenth-centur y Americ a 
they presente d a n enormou s shoc k t o man y Christians , an d fo r som e 
that shoc k remains. 30 The shoc k stem s fro m specifi c religiou s teachings . 
In th e Bibl e peopl e ar e create d separatel y fro m othe r creature s an d ar e 
given a  role an d a  se t o f capabilitie s tha t se t them apar t fro m al l others . 
The Darwinia n notio n tha t peopl e ar e animal s i s a  fundamenta l chal -
lenge t o tha t entir e structure . Thi s i s no t simpl y a n instanc e wher e a 
biblical accoun t appear s a t odd s wit h moder n science . I t i s t o man y a 
threat to the very idea of transcendent morality . 

The clas h betwee n evolutio n an d scienc e first  cam e t o th e America n 
courts i n th e Scope s trial . Th e tria l verdic t wa s mixed . I n 1925 , Joh n 
Thomas Scope s was convicte d b y a  jury o f violatin g a  Tennessee statut e 
that mad e i t unlawfu l "t o teac h an y theor y tha t denie s th e stor y o f th e 
Divine Creatio n o f ma n a s taught i n the Bible , and t o teach instea d tha t 
man ha s descende d fro m a  lowe r orde r o f animals." 31 A t th e tim e o f 
Scopes's tria l an d appea l th e U.S . Supreme Cour t ha d no t ye t rule d tha t 
the nonestablishmen t claus e o f th e Firs t Amendmen t applie d t o action s 
of th e state , a s oppose d t o federal , government. 32 Thu s Scopes' s appea l 
to th e Tennesse e Suprem e Cour t wa s severel y constrained . An d th e 
Tennessee Suprem e Cour t foun d tha t th e anti-evolutio n la w wa s withi n 
the power o f the Tennessee legislature. 33 

But the process orientation o f the lega l system enable s court s to reac h 
compromises, a  powe r o f particula r importanc e i n highl y charge d an d 
divisive cases . Th e Scope s trial , wit h Clarenc e Darro w fo r th e defens e 
and Willia m Jenning s Brya n fo r th e State , had elicite d enormou s publi c 
attention, muc h o f i t consistin g o f negativ e publicit y directe d a t th e 
"fundamentalist" supporter s o f "monke y bills " lik e th e on e i n Tennes -
see.34 Even Christian magazine s expressed concer n abou t Bryan' s literal -
ist approach t o the Bible.35 

Under the circumstances , the Tennessee Supreme Cour t seeme d reluc -
tant t o affir m th e Scope s conviction . The y seize d o n th e fac t that , afte r 
the jury verdict, the trial judge had impose d a  fine of $100 , the minimu m 
amount allowe d unde r th e statute. 36 No w i t migh t see m unlikel y tha t 
Scopes was prejudiced b y having been give n the lightes t possible punish -
ment. Bu t th e Cour t note d tha t unde r th e Constitutio n o f Tennessee , a 
fine in excess o f $5 0 mus t b e assessed b y a  jury, an d th e Cour t decline d 
to rectif y thi s proble m i n an y way—i t simpl y sai d tha t th e judgmen t 
against Scope s ha d t o b e reverse d becaus e a  judge , no t a  jury , ha d 
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imposed th e fine. 37 The Cour t the n wen t o n t o not e tha t "th e peace an d 
dignity o f th e state " woul d b e bes t serve d i f th e prosecutio n o f Scope s 
were droppe d s o that "thi s bizarr e case " coul d b e ended. 38 An d indeed , 
the case ended a t that point . 

The evolutio n controvers y di d no t com e befor e th e U.S . Suprem e 
Court unti l Epperson  v.  Arkansas, 39 a  196 8 challeng e t o th e constitu -
tionality o f a n Arkansa s statut e prohibitin g th e teachin g o f evolution. 40 

By this time , the nonestablishment claus e had bee n applie d t o the states , 
and i n thi s cas e th e Jeffersonia n an d Madisonia n vie w o f tha t claus e 
carried th e day . In  othe r words , th e challeng e t o th e Arkansa s la w 
was successfu l becaus e th e cas e wa s see n a s a  disput e betwee n religio n 
and science . 

An amicu s brie f i n Epperson  demonstrate d t o th e Cour t tha t scienc e 
was i n fac t a t stak e b y includin g a  statemen t signe d b y 17 9 biologist s 
asserting tha t evolutio n "i s firmly  establishe d eve n a s th e rotundit y o f 
the earth i s firmly established."41 Anothe r brie f fo r th e opponents o f th e 
statute, in a passage with root s in the eighteenth century , argued tha t th e 
uninformed us e "al l form s o f physica l an d menta l torture , t o maintai n 
the statu s qu o o f thei r unenlightenmen t an d thei r accepte d beliefs." 42 

During oral argument , counse l fo r th e State was asked , "Wha t i f Arkan -
sas would forbi d th e theory tha t the world i s round?"43 And the Court' s 
opinion, i n strikin g dow n th e statut e unde r th e establishmen t clause , 
featured excerpt s fro m argument s agains t fundamentalis t religio n gen -
erally.44 

Commentary o n Epperson  ha s tende d t o focu s o n th e doctrina l poin t 
that th e Cour t foun d th e statut e unconstitutiona l becaus e i t ha d bee n 
enacted fo r a  religiou s purpose. 45 Bu t th e Court' s proo f o f a n illega l 
purpose consisted merel y of citation to newspaper advertisements , letter s 
to th e editor , an d la w revie w articles. 46 N o statemen t o f an y legislato r 
was included . I n othe r case s where a  religious purpos e seem s likely , th e 
Court ha s decline d t o find  on e o r eve n t o loo k ver y hard. 47 Academi c 
emphasis o n purpos e o r motiv e i n th e usua l sens e i s misplace d here . 
The Court' s scrutin y o f th e statut e wa s mor e intens e tha n i n th e usua l 
establishment cas e becaus e th e competin g valu e a t stak e wa s science . 
Indeed, th e Cour t sai d a s much : "Th e State' s undoubte d righ t t o pre -
scribe th e curriculu m fo r it s publi c school s doe s no t carr y wit h i t th e 
right t o prohibit , o n pai n o f crimina l penalty , the teaching o f a  scientifi c 
theory o r doctrin e wher e tha t prohibitio n i s base d upo n reason s tha t 
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violate th e Firs t Amendment." 48 Th e Arkansa s statute' s imprope r pur -
pose wa s no t t o ai d religion , bu t rathe r t o ai d religio n a t th e expens e 
of science. 

The Suprem e Cour t believe d i n Epperson  tha t wha t i t calle d th e 
"monkey" la w migh t b e a  curiosit y fro m a n earlie r era , notin g that , 
apart fro m Arkansas , onl y Mississipp i ha d a n anti-evolutio n statut e o n 
its books.49 I n 197 0 the Mississippi la w was struck dow n o n the author -
ity o f Epperson. 50 But , contrar y t o th e Court' s belief , th e subjec t o f th e 
teaching o f evolutio n i n th e publi c school s ha s remaine d a  livel y one . 
The fundamenta l challeng e Darwi n pose s t o th e belief s o f man y Ameri -
cans cannot easily be put to rest . 

Thus litigation ha s continued a s anti-evolutionists tr y new techniques . 
But nothin g the y tr y ca n shak e th e dominanc e o f th e scientifi c worl d 
view in this legal arena . I n 1975 , the U.S. Court o f Appeals fo r th e Sixt h 
Circuit struc k dow n a  Tennesse e statut e requirin g tha t th e teachin g o f 
evolution i n publi c school s b e accompanie d bot h b y a  disclaimer tha t i t 
is "theory " no t "scientifi c fact, " an d b y a n explanatio n o f th e Genesi s 
account i n th e Bibl e withou t suc h disclaimer. 51 Th e cour t hel d tha t 
putting scienc e a t thi s disadvantag e compare d t o religio n was , unde r 
Epperson, a  violation o f the establishment clause. 52 

Epperson wa s also applied i n a  197 3 North Carolin a cas e involving a 
substitute teache r wh o wa s aske d b y a  studen t i f h e believe d ma n de -
scended fro m monkeys. 53 Th e teache r sai d yes , challenge d som e othe r 
biblical storie s a s unscientific , an d wa s fired  the nex t da y whe n student s 
complained.54 Th e distric t cour t hel d i n favo r o f th e teache r o n variou s 
grounds, includin g th e establishmen t clause. 55 Th e court' s opinio n 
traced th e persecutio n o f Galile o an d th e contributions o f Newton , an d 
concluded tha t th e "Unite d State s Constitutio n wa s drafte d afte r thes e 
and simila r event s ha d occurred , bu t no t s o lon g afte r tha t the y ha d 
been forgotten." 56 

Creationism in  the  Courts 

The mos t recen t attac k o n evolutio n ha s com e fro m creationism—th e 
movement arguin g tha t ther e i s scientifi c evidenc e tha t th e creatio n 
account i n the Book of Genesi s i s accurate.57 

The first  thing to sa y about creationis m i s that it s very existence i s an 
extraordinary demonstratio n o f th e rol e o f scienc e i n America n society . 
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The notio n tha t a  religiou s accoun t o f realit y depend s upo n scientifi c 
verification woul d com e a s a  shoc k t o man y i n othe r culture s an d i n 
other times . I t is not a t al l clear tha t revelatio n o r fait h mus t be subordi -
nate t o empiricism . Bu t i n Americ a toda y som e fundamentalist s hav e 
either com e t o believe—o r hav e bee n drive n t o assert—tha t scientifi c 
support fo r Genesi s i s o f centra l importance . Thes e creationist s hav e 
then brough t abou t th e passag e o f legislatio n requirin g tha t "creatio n 
science" be taught alon g with evolutio n i n the public schools . 

But calling something creation "science " does not make i t so from th e 
point o f vie w o f th e scientifi c communit y o r th e courts . Th e traditiona l 
scientific communit y rallie d agains t creationism, 58 emphasizin g tha t i t 
really wa s no t a  scientifi c theor y becaus e i t did no t admi t th e possibilit y 
that Genesi s wa s wrong . Th e court s wer e the n confronte d onc e agai n 
with lawsuit s pittin g scienc e agains t religion , an d the y rule d onc e agai n 
for science . Th e proces s bega n whe n a  federa l distric t cour t hel d i n 
McLean v.  Arkansas,  52 9 F . Supp . 125 5 (E.D . Ark . 1982) , tha t a n 
Arkansas statute mandating that creationism b e taught along with evolu -
tion wa s a n unconstitutiona l establishmen t o f religion . Th e matte r 
reached th e U.S . Suprem e Cour t i n th e 198 7 cas e o f Edwards  v.  Agu-
illard.59 

Edwards involve d a  carefull y drafte d statute—th e Louisian a "Bal -
anced Treatmen t fo r Creation-Scienc e an d Evolution-Scienc e i n Publi c 
School Instruction " Act . Thi s ac t forbad e th e teachin g o f evolutio n i n 
public schools unless accompanied b y the teaching of "creatio n science, " 
which wa s define d a s th e "scientifi c evidence s fo r [creation ] an d infer -
ences fro m thos e scientifi c evidences." 60 N o schoo l wa s require d t o 
teach evolutio n o r creatio n science , bu t i f eithe r wa s taugh t th e othe r 
had t o be taught a s well. 

The traditiona l scientifi c communit y urge d th e Cour t t o rejec t th e 
notion tha t "creatio n science " wa s anythin g othe r tha n religion . Brief s 
opposing th e Louisian a la w wer e filed  by , amon g others , a  grou p o f 7 2 
Nobel Laureate s i n science , an d b y th e Nationa l Academ y o f Sciences . 
And th e majorit y o f th e Suprem e Court , citin g a  surve y o f Louisian a 
school superintendents , rejected th e state's claim tha t "creationism " wa s 
just anothe r scientifi c theor y an d conclude d instea d tha t i t wa s a  reli -
gious doctrine characterize d b y "th e litera l interpretatio n o f the Book of 
Genesis."61 I n th e end , th e Suprem e Cour t struc k dow n th e Louisian a 
law a s a n establishmen t o f religio n becaus e the y looked , a s the y ha d 
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in Epperson,  t o th e state' s purpos e an d foun d a n imprope r religiou s 
infringement o n science : 

In this case , the purpose o f th e Creationism Ac t was to restructur e th e science 
curriculum t o confor m wit h a  particula r religiou s viewpoint . Ou t o f man y 
possible scienc e subject s taugh t i n th e publi c schools , th e legislatur e chos e t o 
affect th e teaching of the one scientific theory that historically has been opposed 
by certain religiou s sects. As in Epperson,  the legislature passed the Act to give 
preference to those religious groups which have as one of their tenets the creation 
of humankin d b y a  divin e creator . .  . . Becaus e th e primar y purpos e o f th e 
Creationism Ac t i s t o advanc e a  particula r religiou s belief , th e Ac t endorse s 
religion in violation of the First Amendment.62 

The blo w t o som e religiou s American s inflicte d b y th e Edwards  cas e 
is considerable , bu t i t i s a n unavoidabl e consequenc e o f th e constitu -
tional statu s of American scienc e and religion . Even Stephen Carter , wh o 
has argue d eloquentl y tha t America n elite s wrongl y trivializ e religion , 
concedes tha t "Edwards  v.  Aguillard  i s correctly , i f perhap s tragicall y 
decided. Th e decisio n i s correc t becaus e o f th e difficult y o f articulatin g 
the precis e secula r purpos e fo r th e teachin g o f creationism : eve n i f 
dressed u p i n scientifi c jargon , i t is , a t heart , a n explanatio n fo r th e 
origin o f lif e tha t i s dictated solel y by religion." 63 

It i s impossibl e t o understan d Epperson,  Edwards,  an d th e othe r 
evolution case s a s simpl y dealin g wit h th e establishmen t o f religion . 
Consider, b y comparison , applicatio n o f th e establishmen t claus e t o 
state law s tha t criminaliz e homosexua l behavior . Thes e laws , lik e anti -
evolution laws , are religiou s i n origin . They deriv e directl y fro m specifi c 
biblical passages, 64 an d th e offense i n question wa s define d traditionall y 
as "th e abominabl e si n no t fit  t o b e name d amon g Christians." 65 Fur -
thermore, anti-sodom y law s canno t easil y b e analogize d fo r constitu -
tional purpose s t o othe r crimina l laws , like those agains t murder , whic h 
have religiou s root s bu t hav e take n o n a  secula r purpose. 66 Unlik e th e 
laws agains t murder , law s agains t homosexualit y ar e retaine d i n par t 
because of religiou s pressure, 67 and man y homosexua l crime s affec t onl y 
consenting adults. 68 

Yet establishmen t claus e challenge s t o th e law s agains t homosexua l 
behavior hav e faile d uniformly. 69 Moreover , i n decision s involvin g ho -
mosexuality, court s ofte n g o ou t o f thei r wa y t o rel y o n th e biblica l 
origins o f th e laws . Thu s i n Doe  v.  Commonwealth 70 a  three-judg e 
federal cour t uphel d Virginia' s righ t t o prohibi t private , consensua l ho -
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mosexual act s betwee n adults . Th e cour t foun d tha t "th e longevit y o f 
the Virginia Statut e does testify t o the State's interest and its legitimacy . 
It i s no t a n upstar t notion ; i t ha s ancestr y goin g bac k t o Judai c an d 
Christian law. " Th e cour t the n cite d Leviticu s 18:22 : "Tho u shal t no t 
lie with mankind , a s wit h womankind : i t i s abomination." 71 Similarly , 
when th e U.S . Suprem e Cour t uphel d a  Georgia sodom y statute , Chie f 
Justice Burger's concurrence stressed that "condemnation o f [sodomy ] is 
firmly rooted in Judaeo-Christian mora l and ethical standards." 72 

Religion is thus deeply involved with our views about homosexuality , 
yet establishment claus e challenge s fai l whil e the y succee d whe n evolu -
tion i s involved . Th e establishmen t claus e canno t b e understoo d solel y 
as a  statement abou t religion ; it s content  depend s upo n th e contex t i n 
which religio n i s operating . Whe n religio n shape s our mora l standards , 
constitutional scrutin y i s more lax tha n when religio n shape s our scien-
tific standards . Analyzin g th e evolutio n decision s withou t referenc e t o 
the constitutiona l statu s o f scienc e i s lik e analyzin g a  stea m engin e 
without reference to the steam. 

Not only  hav e th e court s kep t Genesi s ou t o f th e publi c schoo l 
curriculum, the y hav e prevente d individua l teacher s an d student s fro m 
opting ou t o f th e standar d cours e o f study . I n 1990 , a  federal appellat e 
court held tha t a  junior high schoo l teache r had no fre e speec h righ t t o 
teach creationism when that topic was not included in the curriculum. 73 

In 1992 , whe n a  Californi a hig h schoo l biolog y teache r wa s repri -
manded fo r teachin g creationism , h e trie d a  differen t lega l theory . H e 
went t o court , arguin g tha t evolutio n wa s simpl y anothe r religio n an d 
that hi s ow n right s wer e overridde n whe n h e was force d t o teac h Dar -
win's theorie s a s require d b y th e standar d curriculum. 74 Hi s clai m wa s 
rejected—the cour t foun d tha t th e stat e coul d insis t tha t it s teacher s 
teach its curriculum and the court rejected the characterization of evolu-
tion as "religion," describing it instead as "the widely accepted scientifi c 
explanation o f the origin of life." 75 

Here agai n i t i s importan t t o understan d tha t i t i s no t simpl y tha t 
religion i s losing—i t i s mainstrea m scienc e tha t i s winning . Thu s Ste -
phen Carter , i n th e cours e o f a  sympatheti c accoun t o f th e view s o f 
creationists, note s tha t h e "would  b e distresse d wer e creationis m t o b e 
offered a s par t o f th e curriculu m a t a  publi c schoo l supporte d b y ta x 
dollars, bu t i t i s importan t t o not e th e reason . I  woul d b e distresse d 
because I think it bad science—no more and no less."76 
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Finally, perhap s th e sharpes t blo w t o traditiona l religio n i n thi s are a 
came whe n som e Tennesse e parents , describin g themselve s a s "bor n 
again Christians, " wen t t o cour t i n 198 3 t o argu e tha t thei r childre n 
should b e excused fro m publi c school classe s when materia l offensiv e t o 
their religion , includin g evolution , wa s taught. 77 The y wer e no t seekin g 
the teaching o f creationis m o r anythin g else—the y jus t wanted release d 
time. Bu t th e cour t rejecte d thei r fre e exercis e o f religio n claim , sayin g 
that attendin g clas s did no t requir e "affirmatio n o r denia l o f a  religiou s 
belief, o r performanc e o r non-performanc e o f a  religiou s exercis e o r 
practice."78 Th e court furthe r conclude d tha t the only way to accommo -
date th e parents ' clai m woul d b e t o eliminat e al l materia l offensiv e t o 
their religion , an d "th e Suprem e Cour t ha s clearl y hel d tha t i t violate s 
the Establishment Claus e to tailor a  public school's curriculum t o satisf y 
the principles o r prohibitions o f an y religion." 79 The Epperson  cas e was 
cited for the last proposition . 

The Growth  of  Civil  Religion 

The success of evolution i n the courtrooms provides a  strong measure of 
protection fo r scienc e against a  possible rival . It does not, however, full y 
account fo r th e moder n relationshi p betwee n scienc e an d religio n i n 
American society . Religio n ha s man y claim s tha t tur n no t a t al l o n 
Darwin, an d religio n play s a  major rol e in modern America n life . More -
over, when scienc e i s not directl y involved , w e have see n tha t th e court s 
have allowed th e church t o have considerable influence , a s in the regula -
tion o f homosexua l behavior . Nonetheless , when we examine the role of 
American religio n i n publi c lif e acros s th e board , w e se e religio n a s a 
smaller presenc e tha n i s require d b y logi c an d law . W e als o se e scienc e 
playing a larger role in many debates than migh t be expected . 

This i s no t happenin g becaus e American s ar e flockin g t o atheis m o r 
agnosticism. Rumor s o f th e deat h o f religio n i n Americ a ar e entirel y 
unfounded. Th e percentag e o f American s affiliate d wit h a  religiou s 
group i s highe r toda y tha n i n th e earl y 1950 s an d muc h highe r tha n i t 
was i n th e 1780s. 80 Moreover , th e fastes t growin g denomination s ten d 
to be those with th e most literalistic interpretation o f the Bible.81 

But the other sid e of the coin i s revealing. The mainstream Protestan t 
denominations—such a s th e Presbyterians , Lutherans , an d Episcopa -
lians—are i n decline. 82 Moreover , th e conten t o f thes e traditiona l reli -

[1
36

.0
.1

11
.2

43
]  

 P
ro

je
ct

 M
U

S
E

 (
20

25
-0

1-
18

 2
0:

21
 G

M
T

)



8 o •  SCIENC E VERSU S RELIGIO N I N AMERICA N LA W 

gions, as well a s others, has become increasingly secularized. 83 Religion s 
have sough t t o softe n thei r distinctiv e teaching s i n order t o appea l t o a n 
increasingly mobil e and modernize d constituency . 

At the same time, America's "civil " or "political " religio n has becom e 
increasingly pervasiv e an d har d t o distinguis h fro m th e watered-dow n 
doctrines o f th e mainstrea m churches . Sociologis t Pete r L . Berge r ha s 
defined civi l religio n a s "basi c conviction s abou t huma n destin y an d 
human right s a s expresse d i n America n democrati c institutions." 84 A t 
times, our civi l religion in practice becomes a  nonthreatening notio n tha t 
America an d American s believ e i n a  vague , undemandin g sor t o f God . 
As Presiden t Eisenhowe r reportedl y said , "Ou r governmen t make s n o 
sense unles s i t i s founde d i n a  deepl y fel t religiou s faith—an d I  don' t 
care what i t is." 85 Mor e recently , President Bush spok e of "ou r Nation' s 
Judeo-Christian mora l heritag e an d .  . .  th e timeles s value s tha t hav e 
united American s o f al l religion s an d al l walk s o f life : lov e o f Go d an d 
family, persona l responsibilit y an d virtue , respec t fo r th e law , an d con -
cern for others." 86 

To som e extent , America n religio n i s a victim o f it s own success . The 
genuine opportunit y fo r fre e exercis e attract s peopl e wit h countles s be -
liefs fro m aroun d th e globe . Unde r th e circumstances , publi c endorse -
ment o f an y distinctiv e religiou s teachin g i s boun d t o offen d quit e a 
large numbe r o f Americans . I t i s importan t t o remembe r tha t man y 
objections to government-sponsored religiou s observances stem not fro m 
the complaint s o f atheist s bu t fro m thos e o f differen t faiths . Fo r exam -
ple, th e 196 3 U.S . Supreme Cour t cas e strikin g dow n Bibl e reading s i n 
the publi c school s wa s brough t b y a  church-goin g Unitaria n wh o ob -
jected, amon g othe r things , t o th e theologica l doctrin e o f th e Trinity. 87 

Earlier challenge s t o Bibl e reading s wer e brough t b y Catholic s wh o 
objected t o use of the King James translation o f the Bible, which was no t 
approved b y Catholi c ecclesiastica l authority. 88 I n Boston , i n 1859 , a n 
eleven-year-old Catholi c bo y wa s beate n b y hi s teache r becaus e h e 
would no t rea d th e Te n Commandment s fro m th e Kin g James version . 
When a  cour t hel d tha t thi s disciplin e was proper , publi c outrag e le d t o 
changes on the Boston Schoo l Committee. 89 

The practice s o f minorit y religion s remai n controversia l today . I n 
1993, th e Suprem e Cour t struc k dow n a  Hialeah , Florida , ordinanc e 
that forbi d th e Santeri a religion' s practic e o f anima l sacrifice. 90 Th e 
Court note d th e ordinanc e ha d bee n supporte d b y man y Cuba n immi -
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grants wh o wer e familia r wit h Santeri a fro m thei r nativ e country , an d 
who applaude d th e fac t that , i n Cuba , "peopl e wer e pu t i n jai l fo r 
practicing thi s religion." 91 I n America tha t canno t happen , bu t clearly i t 
is tru e tha t a  Santeria-dominate d legislatur e coul d no t impos e it s reli -
gious beliefs o n a n unconsentin g minority . 

The net effect i s that religion , which ca n be highly distinctive , must b e 
watered dow n whe n i t i s linked i n an y wa y wit h th e government . Thu s 
consider th e well-know n Suprem e Cour t decision s allowin g displa y o n 
public propert y o f a  crech e whe n i t i s surrounded b y a  "Season s Greet -
ings" banner an d plasti c reindeer,92 bu t no t when i t stands alone. 93 

None o f thi s mean s tha t religio n canno t influenc e publi c debat e an d 
legislation. Whe n a  secula r purpos e ca n b e shown , law s tha t mandat e 
Sunday closing s 94 o r ba n sodom y 95 will  b e upheld . Bu t th e toleranc e 
demanded b y th e fre e exercis e an d nonestablishmen t clause s ha s a n 
impact. O n man y issues , religious leaders , afraid o f offending other s an d 
of losin g parishioners , sh y awa y fro m stron g mora l pronouncements . 
The stabilit y o f ou r pluralisti c politica l communit y ca n onl y stan d s o 
much. A s John Rawl s ha s pu t it , the "overlappin g consensus " neede d i f 
groups wit h differen t belief s ar e t o liv e peacefull y togethe r implie s tha t 
religious group s themselve s mus t b e toleran t o f othe r approache s t o 
the truth. 96 

Stephen Carte r argue s fo r greate r acceptanc e b y America n elite s o f 
people wit h stron g traditiona l faith , bu t h e als o envision s a  societ y i n 
which religio n remain s separat e fro m an d critica l o f th e stat e an d i n 
which variou s viewpoint s ca n flourish. 97 Accordin g t o Carter , religiou s 
groups tha t woul d tak e awa y th e freedo m o f other s shoul d b e oppose d 
precisely becaus e o f th e conten t o f thei r beliefs. 98 Th e prope r politica l 
goal, accordin g t o Carter , i s the participatio n o f religiou s an d nonrelig -
ious groups i n a  "stat e tha t loves  liberty an d cherishe s it s diversity." 99 

Science, Progress,  and  Values 

If religio n i n a  pluralisti c societ y i s unlikel y t o b e a  unifie d sourc e o f 
values, th e scientifi c community , wit h it s unusua l degre e o f interna l 
coherence, i s i n som e respect s bette r off . Moreover , change s i n th e 
American conceptio n o f progres s hav e strengthene d th e influenc e o f 
science. I n it s Enlightenmen t embodiment , progres s embrace d th e ide a 
of improvemen t throughou t huma n affairs . I n thi s century , however , 
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world wars , totalitaria n regimes , an d th e growt h o f relativisti c philoso -
phies hav e undermine d tha t faith. 100 W e ar e n o longe r sur e tha t ou r 
political idea s ar e movin g forward , bu t w e stil l lik e the ide a o f forwar d 
movement. S o what remains ? The answer i s science—the one institutio n 
where progres s i s stil l th e unashame d touchstone . Progressivis m ha s 
survived toda y largel y becaus e moder n thinker s "hav e divorce d i t fro m 
the 'heavenl y cit y o f th e eighteent h centur y philosophers, ' tie d i t t o th e 
cause o f democrac y an d abundance , an d brough t i t dow n t o earth." 101 

Thus th e linkag e betwee n scienc e an d fait h availabl e t o th e framer s ha s 
fallen victi m no t onl y t o Darwinism , bu t t o increase d secularizatio n 
and pessimism : 

In it s inceptio n whe n th e secula r orde r embrace d th e visio n o f a  perfecte d 
humanity and a  new human community, important segments of the community 
of faith coul d identify wit h the efforts t o achieve such a goal. In that situation a 
collapse of faith into the general cultural situation was understandable. But with 
the declin e o f tha t visio n an d it s supersession b y the ris e to dominanc e o f th e 
"technological imperative " i t ha s becom e mor e difficul t t o find  in th e secula r 
sphere reflections of a substantive Christian purpose.102 

Thus in the public sphere appeals to science and it s progressive value s 
are common . W e ma y n o longe r believ e we can mak e bette r people , bu t 
we believe we can alway s learn mor e about th e natural world , and som e 
type of progress remain s bette r than none . 

But we must b e cautious abou t wha t scienc e cannot do . I t is precisely 
its lac k o f normativ e conten t tha t make s progres s a n unproblemati c 
norm i n the scientific community . Science does not tel l us what we ough t 
to do . Indeed , i t disclaim s an y suc h authority . I f i t di d otherwise , i t 
would weaken it s claims to neutrality an d testability . But we often forge t 
that. A  discussio n o f whethe r a  compute r ca n b e buil t o r whethe r a 
genetic therapy ca n b e achieved quietl y slip s into an assumptio n tha t th e 
computer o r th e therap y ough t t o b e undertaken . Science , give n th e 
absence o f a  lou d voic e fo r traditiona l religion , ofte n play s a  larg e rol e 
in our thinking abou t th e kind o f societ y we ought t o build. 103 

The theor y o f evolutio n itsel f offer s a n excellen t example . As a scien -
tific theor y i t ha s ha d enormou s influence . Bu t i t ha s don e muc h mor e 
than that . Fro m nineteenth-centur y Socia l Darwinis m t o moder n socio -
biology, evolutionar y idea s hav e spille d ove r int o theorie s abou t huma n 
virtue an d morality. 104 Th e presentatio n o f thos e theorie s i s perfectl y 
appropriate an d understandable—i t woul d b e odd indee d i f scienc e di d 
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not influenc e ou r thinkin g o n nonscientifi c issues . But matter s o f moral -
ity, in th e end , ar e no t subjec t t o th e scientifi c method . On e ca n believe , 
for example , tha t al l o f th e physica l similarit y i n th e worl d doe s no t 
prove tha t huma n mora l choice s ar e indistinguishabl e fro m th e choice s 
made b y othe r animals . A s one twentieth-centur y theologia n wrote , "i t 
is not tru e tha t a  specifi c kin d o f continuit y i n th e natura l orde r affect s 
the lif e o f th e huma n spirit . .  . . Si n i s no t foun d i n th e brutes , an d 
anyone wh o professe s t o find  i t ther e misunderstand s th e concep t 
'sin.' " 1 0 5 Thes e voice s to o ofte n g o unhear d whe n speculation s begi n 
about th e implication s o f th e lates t scientifi c breakthrough . Ou r plural -
ism makes the voices talking about value s so diverse and dilut e that the y 
are too easily ignored . 

Thus basi c scienc e occupie s a  favorabl e positio n indee d i n America n 
law an d culture . Th e Constitutio n shield s scienc e fro m it s rival—reli -
gion—and fro m governmen t suppression . I t lay s th e groundwor k fo r 
generous funding , an d statute s assur e tha t th e resultin g fundin g i s par -
celed out b y the scientifi c communit y itself . Meanwhile i n our pluralisti c 
culture wit h traditiona l religiou s voice s ofte n wea k an d divided , scienc e 
even play s a  majo r rol e i n th e formatio n o f ou r values . Throughout th e 
entire process , th e progressiv e etho s o f scienc e utterl y dominate s th e 
cautious proces s norm s o f th e lawyer . Bu t whe n w e com e t o applyin g 
science t o th e rea l worl d throug h technology , th e table s ar e turned wit h 
a vengeance. 


