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I. INTRODUCTION

1. In compliance with the recently enacted Twenty-First Century Communications
and Video Accessibility Act of 2010 (the “Communications and Video Accessibility Act” or
“CVAA”),' this Notice of Proposed Rulemaking proposes and secks comment on reinstatement
of the video description rules adopted by the Commission in 2000.> “Video description,” which
is the insertion of audio narrated descriptions of a television program's key visual elements into
natural pauses in the program's dialogue,’ makes video programming more accessible to
individuals who are blind or visually impaired. The United States Court of Appeals for the
District of Columbia Circuit vacated the Commission’s video description rules due to insufficient
authority soon after their initial adoption.* The CVAA now directs the Commission to reinstate
those rules with certain modifications.” We anticipate that the revised and reinstated rules will
afford better access to television programs for individuals who are blind or visually impaired,

! Twenty-First Century Communications and Video Accessibility Act of 2010, Pub. L. No. 111-260, 124 Stat. 2751
(2010).

? The CVAA directs us to “reinstate [our] video description regulations” with certain modifications. CVAA
§202(a), Pub L. No. 111-260, 124 Stat. 2751(2010) (to be codified at 47 U.S.C. § 613). The regulations were
promulgated in Implementation of Video Description of Video Programming, MM Docket No. 99-339, Report and
Order, 15 FCC Red 15230 (2000) (“2000 Report and Order”), recon. granted in part and denied in part, 16 FCC Red
1251 (2001) (“Recon”) (attached at Appendix C) and were codified at 47 C.F.R. § 79.3.

> CVAA at Title 11, sec. 202(a), § 713(h)(1). Video description is sometimes referred to as “audio description.”
* Motion Picture Ass’n of America, Inc. v. Federal Communications Comm., 309 F.3d 796 (D.C. Cir. 2002).
> CVAA at Title 11, sec. 202(a), § 713(f)(1-2).
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enabling millions more Americans to enjoy the benefits of television service and participate
more fully in the cultural and civic life of the nation.

2. The Commission’s rules required large-market broadcast aftiliates of the top four
national networks and multichannel video programming distributors (“MVPDs”’) with more than
50,000 subscribers to provide video description.® Covered broadcasters were required to provide
50 hours of video-described prime time or children’s programming, per quarter, and covered
MVPDs were required to provide the same number of hours on each of the five most popular
nonbroadcast networks.” The rules also required that all network-affiliated broadcasters
(commercial or non-commercial) and all MVPDs pass through any video description provided
with programming they carried, to the extent that they are technically capable of doing so.® As
required under the CVAA, we propose to reinstate these rules, with the modifications required by
the law, on October 8, 2011, and to require broadcast stations and MVPDs subject to our rules to
begin providing the requisite number of hours of programming with video description beginning
in the first quarter of 2012.

3. We seek comment on the modifications to the rules required by the CVAA.
Notably, these modifications include the exemption of “live or near-live” programming from the
rules. We seek comment on the definition of “near-live,” and propose that programs produced
within 24 hours of their first airing be considered “near-live” under the rules. We also seek
information about the number of hours of non-exempt programming provided by the top
nonbroadcast programming networks to enable us to identify which networks will be subject to
our rules.

I1. BACKGROUND

4. In 1996, at Congress’s direction, the Commission issued a report on the use of
video description in video programming.” In 2000, the Commission adopted rules requiring
certain broadcasters and MVPDs to carry programming with video description.'” The
Commission found that the record demonstrated the importance of video description, stating, for
example, that

[t]he comments of the American Council of the Blind contained more than 250 e-
mails and letters of support for rules, which explained how video description
enhances the understanding of blind and low vision people of television
programming and cultural behavior such as body language, and gives them a

%47 C.F.R. § 79.3(b).
"1d. at § 79.3(b)(1), (3).
$1d. at § 79.3(b)(2), (4).

’47U.8.C. § 613 (this section, Video Programming Accessibility, was added to the Communications Act by Section
305 of the Telecommunications Act of 1996); see also Implementation of Section 305 of the Telecommunications
Act of 1996 - Video Programming Accessibility, MM Docket No. 95-176, Report, 11 FCC Red 19214

(1996) (“Report”). The Commission had initiated the inquiry in 1995, before enactment of the 1996 Act. Closed
Captioning and Video Description of Video Programming, MM Docket No. 95-176, Notice of Inquiry,11 FCC Red
4912 (1995).

2000 Report and Order, supra note 2.
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feeling of independence. One commenter said that ... “[w]hether entertaining,
educational or cultural, television has become an integral part of American life. I,
and other blind and visually impaired people, have always participated in
television viewing, but with [video description], we are finally participating
equally.” Helen Harris, founder of a description service, says that “[v]ideo
description effectively bridges the gap between the blind and mainstream society
by creating a shared experience which leaves the blind with an increased sense of
normalcy in their lives.”"!

Five months after the rules went into effect, they were vacated by the United States Court of
Appeals for the District of Columbia Circuit on the ground that the Commission lacked sufficient
authority to promulgate video description rules.'”” Nonetheless, some broadcast and nonbroadcast
networks have voluntarily continued to provide this important service; for instance, CBS, Fox,
PBS, TCM, and TNT all provide description of selected programming. We commend these
networks and all others that are voluntarily offering described programming, for recognizing the
importance of video description to the members of their audiences who are blind or visually
impaired.

5. On October 8, 2010, President Obama signed the CVAA," which increases the
access of persons with disabilities to modern communications services and technologies and
gives the Commission express authority to adopt video description rules. The statute directs the
Commission, as an initial step, to reinstate the previously adopted video description rules, with
certain modifications.'* To fulfill our statutory mandate, we begin the process with requests for
comment in this Notice of Proposed Rulemaking. The CVAA imposes other requirements with
respect to video description. For example, we are required to submit a report within two years of
phasing in the reinstated rules, discussing the status, benefits, and costs of video description on
television and Internet-provided video programming.”” We must file a second report, nine years
after the enactment of the CVAA, that provides a detailed review of the video description market
and the potential need for expansion of the description mandates.'® The CVAA also gives us
authority to expand the video description hour requirements and the number of markets in which
broadcasters are required to provide description if we determine that the benefits of televised
description outweigh its costs."” We will address these additional requirements and potential
expansions in a separate proceeding.

"' 2000 Report and Order, supra note 2, at § 4 (internal citations omitted).
2 Motion Picture Ass'n of America, Inc. v. Federal Communications Comm., 309 F.3d 796 (D.C. Cir. 2002).
" Communications and Video Accessibility Act, supra note 1.

" Id. at Title I1, sec. 202(a), § 713(f)(1) (requiring reinstatement of the rules one year after the date of enactment of
the CVAA).

B 1d. at § 713(H(3).
1 1d. at § 713(£)(4)(C)(iii).
" Id. at § 713(H(4)(A), (B), (C)(), (iv).
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III. DISCUSSION
A. Reinstated Rules
6. Section 713(f)(1) of the Communications Act, as added by the CVAA, states that

the Commission shall, after a rulemaking, reinstate its video description
regulations contained in the Implementation of Video Description of Video
Programming Report and Order (15 F.C.C.R. 15,230 (2000)), recon. granted in
part and denied in part, (16 F.C.C.R. 1251 (2001)), modified as provided in
paragraph (2)."*

Consistent with Congress’ directive, we will reinstate the Commission’s 2000 rules on October
8, 2011 with the modifications required by the CVAA."” The most significant elements of those
rules are:

e Affiliates of the top four national networks™ located in the top 25 television markets™
must provide 50 hours per calendar quarter of video-described prime time** and/or
children’s programming.””> MVPDs with 50,000 or more subscribers must provide 50
hours per calendar quarter of video-described prime time and/or children’s programming
on each of the top five non-broadcast networks** that they carry.

e To count toward the requirement, the programming® must not have been previously
aired with video description, on that particular MVPD channel or broadcast station,
more than once.*

" 1d. at § 713(H)(1). See also id. at § 713()(2) (“Such regulations shall be modified only as follows...”).

¥ See generally 2000 Report and Order and Recon, supra note 2. See also Appendix C. We incorporate the
discussion of these rules in the 2000 Report and Order and Reconsideration Order into the record of this
proceeding.

2 For the purpose of the video description rules, these are ABC, CBS, Fox, and NBC. 47 C.F.R. § 79.3(b)(1).

2! Markets are ranked by Nielsen based on their total number of television households. TVB Market Profiles at
http://www.tvb.org/market profiles/131627.

*2 For this purpose, prime time means 8-11 pm Monday through Saturday, and 7-11 pm on Sunday, except that these
times are an hour earlier in the central time zone, and stations in the mountain time zone may choose which “prime
time” period to adopt for the purpose of these rules. 47 C.F.R. § 79.3(a)(6).

= We propose to define this as programming directed at children 16 years of age and younger. See infra 9 32 and
Appendix A.

* Our ranking of the Top 5 will be based on Nielsen national prime time audience share, the number of subscribers
reached, and amount of non-exempt programming. See infra q 12.

* The CVAA defines “video programming” in the video description context as “programming by, or generally
considered comparable to programming provided by a television broadcast station, but not including consumer-
generated media (as defined in section 3).” CVAA at Title II, sec. 202(a), § 713(h)(2). Section 3 of the
Communications Act, as amended in the CVAA, defines consumer-generated media as “content created and made
available by consumers to online websites and services on the Internet, including video, audio, and multimedia
content.” CVAA at Title I, sec. 101(1), § 3 (54). The proposed rules adopt the CVAA definition of video
programming. See infra Appendix A.
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e Any broadcast station, regardless of its market size, affiliated or otherwise associated
with any television network, must “pass through” video description when the network
provides it and the station has the technical capability necessary to do so.”” Similarly,
any MVPD, regardless of its number of subscribers, must “pass through” video
description when a broadcast station or nonbroadcast network provides it, if it has the
technical capability necessary to do so on the channel on which it distributes the
broadcast station or nonbroadcast network programming.”® Any programming aired
with description must always include description if re-aired on the same station or
MVPD channel.”

e Complaints alleging a failure to comply with these rules may be filed with the
Commission by any viewer, and the Commission will act to resolve such complaints in
consultation with the video programming distributor.”

B. Identifying Stations Required to Provide Video Description

7. As discussed above, under the reinstated rules, certain broadcast stations and
MVPDs will have an obligation to provide video description of some of the programming they
provide. Specifically, affiliates of ABC, CBS, Fox, and NBC that are located in the 25 television
markets with the largest number of television households must provide 50 hours per calendar
quarter of video-described programming during prime time, or at any time if it is children’s
programming. To count toward this 50-hour requirement, video-described programming must be
airing either the first or second time on the station; that is, a video described program may be
counted toward the 50 hours when it is originally aired and once more when it is re-run.
Although we anticipate that much of the programming aired with video description will be newly
produced, we propose that the reinstated rules permit stations to count any program that they are
airing for the first or second time with video description after the reinstated rules become
effective, even if the program has previously been aired on that station. Similarly, a station may
count programming toward its 50 hour obligation even if that programming has aired elsewhere
with description, so long as it is airing with description for the first or second time on that
station. The rules are identical for MVPDs with 50,000 or more subscribers, except that they
apply to the programming of each of the top five national non-broadcast networks’' carried by
the MVPDs.

8. Although the CVAA requires reinstatement of the rules largely as adopted by the
Commission in 2000, the Commission does have some discretion in determining the stations,

(Continued from previous page)
%47 CFR § 79.3(c)(2); see also Recon, supra note 3, at fn. 74 (“Broadcast stations and MVPDs can count a repeat
of a previously aired program in the same quarter or in a later quarter, but only once altogether”).

747 CFR. § 79.3(b)(2); see infra 9 14-16.

* 47 CFR. § 79.3(b)(4); see infia 4 14-16.

¥ 47 CF.R. § 79.3(c)(3); see also Recon, supra note 2, at § 27 and fn. 83.
47 CFR. §793().

1 Our ranking of the Top 5 will be based on Nielsen national prime time audience share, the number of subscribers
reached, and amount of non-exempt programming. See infra § 12.
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MVPDs, and networks to which they apply. We therefore seek comment on these issues, as
discussed below.

1. Broadcast Stations

9. As established in the 2000 rules, the broadcast stations subject to the requirement
to provide video description’” were those “[cJommercial television broadcast stations that [were]
affiliated with one of the top four commercial television broadcast networks (ABC, CBS, Fox,
and NBC), as of September 30, 2000, and that [were] licensed to a community located in the top
25 DMAs, as determined by Nielsen Media Research, Inc. for the year 2000.”* We propose to
reinstate the rules insofar as they designate ABC, CBS, Fox, and NBC as the broadcast networks
affected.” Although the original rule refers only to “commercial television broadcast stations,”
the 2000 Report and Order is unclear about whether this requirement was intended to be limited
to full-power commercial stations, or to apply to commercial low power stations as well. We
seek comment on the appropriate scope of the requirement to provide description. The CVAA
directs us to “update the list of the top 25 designated market areas.””> We propose to apply the
rules to the Top 25 markets as determined by Nielsen as of January 1, 2011 (i.e., the 2010-2011
DMA rankings), and, within those markets, to require stations affiliated with ABC, CBS, Fox, or
NBC to provide video description, regardless of when the affiliation begins. We seek comment
on this proposal.

10. The relative size of markets often changes over time. We want to ensure that the
rules apply to the top 25 markets, as required by the CVAA. At the same time, we seek to ensure
that regulatees and the public at large have adequate advance notice regarding which broadcast
stations will be subject to the requirement to provide video description, and to avoid undue
disruption for audiences who come to rely upon video described programming. Further, we
recognize that a significant amount of video described programming (potentially all the
programming required under the rules) will be provided by national network programmers and
passed through by local stations, even in the top 25 markets. Because of the “pass-through”
obligations of network stations outside the top 25 markets, discussed below, there may be little to
no difference in the amount of video described programming available from affiliates of the top
4 networks in larger and smaller markets.’® In light of these considerations, we seek comment on
whether we should reconsider the ranking of the top 25 markets at certain intervals to reflect
current market conditions better and, if so, what those intervals should be.

1. The CVAA mandates that the Commission extend the video description
requirements to the top 60 markets after filing a report to Congress on the state of the video
description market, as discussed above,*” and no later than six years after the enactment date of

247CFR § 79.3(b)(1), (3) (requirement to provide description).

3347 CFR. § 79.3(b)(1). Nielsen Media Research, Inc. (“Nielsen™) is now known as The Nielsen Company.
.

3 CVAA, Title 11, sec. 202(a), § 713(H(2)(B).

3 See infra 9 14.

7 1d. at § 713(H)(4)(C)(i-ii). See supra 5 (we anticipate that the Report will be submitted to Congress no later than
January 1, 2014).
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the CVAA (i.e., October 8, 2016). If, as we propose in this Notice, the first phase is complete on
January 1, 2012, the Report will be submitted to Congress no later than January 1, 2014. Should
we identify now the date to be used to determine the top 60 markets and a compliance deadline
for stations in markets 26-60, or should we set those dates following the required report to
Congress?

2. Top Five National Nonbroadcast Networks

12. In order to implement the requirement that MVPDs provide video description, we
must also update the “top 5 national nonbroadcast networks that have at least 50 hours per
quarter of prime time programming that is not exempt.”*® The prior rules determined the top
nonbroadcast networks using “an average of the national audience share during prime time of
nonbroadcast networks, as determined by Nielsen Media Research, Inc., for the time period
October 1999-September 2000, that reach 50 percent or more of MVPD households.”® Those
rules did not contemplate that any programming would be exempt, which made identification of
those networks more straightforward than under the new statutory requirements.”’ We propose
to update the definition’s time period to October 2009 — September 2010,*" and to explicitly
exclude from the top five any non-broadcast network that does not provide, on average, at least
50 hours per quarter of prime time non-exempt programming , i.e., programming that is not live
or near-live.¥ We seek comment regarding this proposal, and particularly seek detailed
information from any network that believes it should be excluded from the top five covered
networks due to an insufficient amount of non-exempt programming. We note that Nielsen
treats some nonbroadcast “channels” as more than one “network™ for ratings purposes; for
example, Nickelodeon/Nick at Nite and Cartoon Network/Adult Swim.* We seek comment as
to how we should take this into account when determining which networks are subject to the
requirement to provide video description for 50 hours per quarter of prime time or children's
programming. Any network that believes it should be excluded from the top five due to an
insufficient amount of nonexempt programming should provide notice in the Record before the
close of the Comment period. The network’s Comments should be accompanied by an affidavit
stating how many hours of nonexempt programming it typically airs per quarter (including how
many hours of live programming and how many hours of near-live programming, as we propose

3 CVAA, Title II, sec. 202(a), § 713(f)(2)(B). “Exempt” programming includes “live or near-live programming.”
See infra 9§ 21.

% 47 C.FR. § 79.3(b)(3).
¥ See infra 4 20, et seq.

*! These dates cover the 2009-2010 television season, which will be the most recent full television season from
which ratings will have been calculated and be available when the rules are adopted.

2 See infra § 21.

s According to staff analysis of Nielsen data for the 2009-2010 television season, the top 5 national nonbroadcast
networks, based on an average of the national audience share during prime time of nonbroadcast networks, are USA,
the Disney Channel, ESPN, TNT, and Nickelodeon’s Nick at Nite. FCC Staff Analysis based on data provided by
the Nielsen Company. Additional networks, some of which are tied for audience share during the 2009-2010
television season, which have the potential to be covered under the statute if any of the top 5 do not provide the
requisite hours of non-exempt programming, include Fox News, TBS, A&E, History, the Cartoon Network’s Adult
Swim, the Family Channel, and HGTV. Id.



Federal Communications Commission FCC 11-36

to define those terms), as well as supporting documentation such as program schedules. Parties
that wish to challenge any such claims may do so in their Reply Comments. If the Media Bureau
determines that the information submitted is insufficient to determine whether a particular
network has at least 50 hours per quarter of non-exempt prime time programming, we authorize
the Bureau to seek additional information from the network or networks, consistent with the
requirements of the Paperwork Reduction Act.*

13. Ratings of nonbroadcast networks often change over time. We want to ensure
that the rules apply to the top five national nonbroadcast networks, as required by the CVAA. At
the same time, we also want to ensure that regulatees and the public at large have adequate
advance notice regarding which networks will be subject to the rules, and to avoid undue
disruption for audiences who will come to rely upon video described programming. In light of
these considerations, we seek comment on whether we should reconsider the ranking of the top
five nonbroadcast networks at certain intervals to better reflect current market conditions and, if
so, what those intervals should be.

C. Pass-Through of Video Described Programming

14.  Asnoted above, under our previous video description rule, broadcasters affiliated
with any network and all MVPDs were required to pass through any video description that they
received from a broadcast or cable network or, in the case of MVPDs, from a broadcast station
they carried, whenever they had the technical capability on the relevant channel to pass through
the video description, unless they were using the technology necessary to provide such video
description for another purpose related to the programming that would conflict with providing
the video description.” We propose to reinstate this rule without revision. Although the original
rule refers to all “television broadcast stations,” the 2000 Report and Order is unclear about
whether this requirement was intended to include low power stations. We seek comment on the
appropriate scope of the obligation to pass through description. This obligation is distinct from
the requirement to provide video description that we propose to impose on certain broadcasters
and MVPDs. First, it applies to all MVPDs and network-affiliated broadcast stations (including
non-commercial stations), rather than a subset of large-market entities.* Second, broadcast
stations and MVPDs with the obligation to provide 50 hours of description must continue to pass
through any video description that they receive even after they have provided the 50 required
hours of description.”’

* See infra note 56.

$47CFR § 79.3(b)(2), (4). We also note that the must carry provision of the Communications Act requires cable
operators to carry "the primary video, accompanying audio, and line 21 closed caption transmission of each of the
local commerecial television stations carried on the cable system and, to the extent technically feasible, program-
related material carried in the vertical blanking interval or on subcarriers." 47 U.S.C. § 534(b)(3), 47 C.F.R. §
76.62(e), (f) (cable); 47 U.S.C. § 338(j), 47 C.F.R. § 76.66(j) (DBS). See also Carriage of Digital Television
Broadcast Signals;, Amendments to Part 76 of the Commission’s Rules and Implementation of the Satellite Home
Viewer Improvement Act of 1999, First Report and Order and Further Notice of Proposed Rulemaking, 16 FCC Red
2598, 99 60-61 (2001).

* 2000 Report and Order, supra note 2, at 9 30.

* Recon, supra note 2, at 14 (The National Association of Broadcasters recognized that entities that had met their
50 hour obligation were still required to pass description through to viewers). Broadcast stations and MVPDs that
(continued....)

8
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15. In the 2000 Report and Order, the Commission required any station or MVPD
with the “technical capability” to do so to pass through video description.* We said that we
would “consider broadcast stations and MVPDs to have the technical capability necessary to
support video description if they have virtually all necessary equipment and infrastructure to do
so, except for items that would be of minimal cost.”* On reconsideration, the Commission
adopted an exception to this requirement. When the secondary audio program (“SAP”)
equipment and channel was being used to provide another program-related service, a station or
MVPD did not have to stop providing that service in order to pass through the video description.
This was based on the fact that the SAP channel could not be used to provide two services
simultaneously.” In the analog world, the SAP channel gave an entity the technical capability to
pass through video description, but the inherent limitations of the technology meant that the
entity could not provide video description simultaneously with another secondary audio track.
Digital transmission, however, enables broadcasters and MVPDs to provide numerous audio
channels for any given video stream. Unlike with SAP, therefore, digital technology allows
simultaneous transmission of a variety of program-related secondary audio tracks.”’ Given this
flexibility, is it necessary or appropriate to apply the “other program-related service” exception
to digital transmissions?

16. Transmission of multiple audio tracks, even digitally, may require the use of
additional equipment by broadcasters and MVPDs. We seek comment on what is needed for
broadcast stations and MVPDs to have the “technical capability necessary” to pass through video
description of digital programming, the extent to which affected entities already have any
necessary equipment or have incentives to upgrade to this equipment for other purposes, and the
cost of such equipment and any other necessary upgrades. Specifically, we seek comment on the
costs of providing additional audio tracks once an entity is technically capable of providing a
secondary digital audio track. What standards should we use to take these costs into account
when determining whether a distributor has “the technical capability necessary to pass through
the video description™?

(Continued from previous page)
pass through video-described programming from a network can count that programming toward their 50 hour
obligation, so long as it is either aired during prime time or is children’s programming, and has not been previously
aired more than once since the adoption of our rules. We note that, historically, most video described programming
has been provided by the broadcast and non-broadcast networks to the broadcast stations and MVPDs, which pass it
through and make it available to consumers.

* 2000 Report and Order, supra note 2, at 9 30.
Y1

0 1d. at 9 15. For the same reason, the Commission also adopted this “other program-related service” exception in
subsections (c)(3) and (4) of the video description rules (subsequent airings of described programming). 47 C.F.R.

§§ 79.3(c)(3), (4).

>! See MPEG Compression Standard ISO/IEC 13818-1; Advanced Television Systems Committee A/53, A/52
Standards (digital video signals can have an enormous number of alternative audio tracks; although as a practical
matter that number may be limited by the amount of bandwidth allocated to the programming stream, digital
programming can technically include more than three audio tracks).
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D. Phase-In

17. The CVAA requires us to reinstate the revised video description rules “on the day
that is 1 year after the date of enactment,””” to provide “an appropriate phased schedule of
deadlines for compliance,”” and to determine “the beginning calendar quarter for which
compliance shall be calculated.” We propose to adopt and publish modified rules before
October 8, 2011 (the date one year after enactment) that will be effective thirty days after
publication,™ except for those requirements subject to Office of Management and Budget
(OMB)’® approval or that are phased-in as described below. We seek comment on this proposed
timeline.

18. We propose that on January 1, 2012, 85 days after the reinstatement of the rules,”’
affiliates of the top four networks located in the top 25 markets begin providing 50 hours per
calendar quarter of video-described prime time and/or children’s programming. Similarly, we
propose that on January 1, 2012, MVPDs with 50,000 or more subscribers begin providing 50
hours per calendar quarter of video-described prime time and/or children’s programming on each
of the top five non-broadcast networks that they carry. We propose that, should any MVPD not
serving at least 50,000 subscribers on the effective date of the rules begin to do so at a later date, it
must provide video description on the top five non-broadcast networks, in the same manner as
MVPDs currently serving 50,000 or more subscribers, beginning no more than three months after
reaching 50,000 subscribers. Given that an MVPD should be aware in advance that it is
approaching the 50,000 subscriber threshold, we believe three months is adequate time to ensure
that it will be able to comply with this requirement. We further propose that compliance with the
“50-described hours” requirement be calculated for these broadcasters and MVPDs beginning in
the first calendar quarter of 2012.> We also propose that broadcasters and MVPDs comply with
the pass-through requirement® commencing January 1, 2012.

19. We seek comment on these phase-in proposals. Will this compliance schedule
provide sufficient time for covered entities to begin providing and passing through video
described programming? Given the limited number of hours of video description required at this
stage, we do not expect any significant delay in compliance as a result of a need to negotiate with

2 CVAA, Title 11, sec. 202(a), § 713(f)(1).
3 1d. at § 713(H)(2)(F).
1d. at § 713(H(2)(B).

> The Administrative Procedure Act requires that “[t]he required publication or service of a substantive rule shall be
made not less than 30 days before its effective date,” with certain exceptions. 5 U.S.C. § 553(d).

> The Paperwork Reduction Act requires that any new regulation imposing a paperwork burden be reviewed and
approved by OMB before it becomes effective. The Paperwork Reduction Act of 1995 (“PRA”), Pub. L. No. 104-
13, 109 Stat 163 (1995) (codified in Chapter 35 of title 44 U.S.C.).

°7 The effective date of rules requiring OMB approval may be later.
>% The effective date of rules requiring OMB approval may be later.

> The first quarter of measured compliance with any rules requiring OMB approval may be later.

5 See supra 9§ 14-16.

10
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rights holders. We seek comment on this conclusion. We note that although the CVAA deferred
certain implementation issues to the Commission, to a great extent the entities that will be
subject to our reinstated rules have been aware of the pending requirements since at least the
enactment of the CVAA on October 8, 2010.

E. Exemptions

20. The CVAA recognizes the unique difficulties of providing video description for
programming that is produced live or shortly before it is first aired, i.e., programming that is
“live or near-live.” As a result, the statute explicitly states that the regulations we adopt “shall
not apply to live or near-live programming”, and directs us to take this exemption into
consideration when determining whether a non-broadcast network is covered by the video
description rules.®’ The CVAA also gives the Commission authority to provide certain other
categorical or individual exemptions, and we seek comment on whether and how such
exemptions should be provided.

1. Live or Near-Live Programming

21. Section 713(f)(2)(E) of the Communications Act, as added by the CVAA, states
that: “[t]he regulations shall not apply to live or near-live programming.”®> We believe that
“live” programming is, self-evidently, programming aired substantially simultaneously with its
performance. This programming is often non-scripted, and would include, for example, many
sporting events and news programs.” We are, however, unaware of an accepted definition of
“near-live programming.” Some television programs, even if not aired “live,” are filmed and
produced just hours before they are first aired. In addition, we understand that some programs
aired live on the East Coast are aired three hours later on the West Coast. By including “near-
live” programming within the exemption, Congress apparently wished to exempt programs
produced such a short time before airing that there is not sufficient time for the creation of video
descriptions. We therefore seek comment on a definition of “near-live programming” that will
ensure that programming is not covered by the reinstated rules unless there is ample time to
create and insert video descriptions in the programming before it is aired. We propose that
programming performed and recorded less than 24 hours prior to the time it is first aired be
deemed “near-live,” and seek comment on this proposal. We seek comment on how long it takes
to produce video descriptions, and request that those who prefer a shorter or longer window for
near-live programming support their alternative proposals with information regarding the length
of time needed to produce video descriptions. How should our rule address the situation where a
program is substantially completed before the beginning of the “near-live” window, but edited
during that window in ways which do not change the basic content? How commonly does this
occur in the production of major network prime time programming? We note that we may
modify our definition of “near-live programming” in the future as broadcasters, MVPDs, and
programming producers gain experience with integrating video description into their production

' CVAA, Title 11, sec. 202(a), § 713(H)(2)(B), (E).
52 1d. at § 713(£)(2)(E).

63 See, e.g., Merriam-Webster Dictionary available at http://www.merriam-webster.com/dictionary/live (“broadcast
directly at the time of production™).
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and transmission cycle and it becomes feasible to incorporate video descriptions closer to the
time of transmission of the programming.

2. Other Exemptions

22. Section 713(f)(2)(C) of the Communications Act, as added by the CVAA, states
that

[t]he regulations may permit a provider of video programming or a program
owner to petition the Commission for an exemption from the requirements of [the
video description provisions] upon a showing that the requirements contained in
this section be[sic] economically burdensome.*

We propose to reinstate the previously adopted process for requesting an exemption from our
rules. We also propose to replace the term “undue burden” in the rules with “economically
burdensome,” as described in the CVAA, and propose that we use the same factors as applied to
the undue burden standard. ® This will allow the video description rules to mirror the
“economically burdensome” standard currently used in the closed captioning context.”® We seek
comment on this proposal.

23.  The Commission previously determined in the closed captioning context that
compliance would constitute an “undue burden” for an entity, therefore justifying an individual
exemption from the rule, upon a showing that the captioning requirements would result in
“significant difficulty or expense” for the petitioner.”” What are the circumstances under which
the video description rules might be, or might become, “economically burdensome” for covered
entities? What are the necessary costs for broadcasters, MVPDs, and the producers of

% 1d. at § 713(H)(2)(C). We note that Section 713(f)(2)(C) is expressed in permissive terms (e.g., “the regulations
may permit”), rather than the mandatory language that appears in other subsections of the legislation. Compare
713(H)(2)(A) (“the regulations shall apply”). Accordingly, under subsection (C), the Commission may permit
exemptions based on the ‘economically burdensome’ standard, but is not required to do so.

% In the closed captioning context, the Commission has previously found the standards to be quite “closely related.”
Closed Captioning and Video Description of Video Programming, et al, MM Docket No. 95-176, Report and Order,
13 FCC Red 3272, 9 143 (1997); but see 9 168 (noting the paucity of useful legislative history).

5 In the CVAA, Congress revised Section 713(d)(3) of the Communications Act, dealing with closed captioning
exemptions, to remove the reference to the “undue burden” standard and replace it with a reference to the
“economically burdensome” standard. CVAA, Title II, sec. 202(c). The Senate Commerce Committee report, in
discussing this provision of the CVAA, states that the Committee “encourages the Commission, in its determination
of ‘economically burdensome’ to use the factors listed in section 713(e).” S. Rep. 111-386, at 14 (2010). Section
713(e) of the Communications Act, which was not amended by the CVAA, lists the factors to be considered when
determining if the closed captioning rules create an “undue burden” on a party (these factors are repeated in the
Commission’s rules at 47 C.F.R. § 79.1(f)(2); see infra note 69). Thus, the Committee appears to consider the two
standards to be interchangeable, at least in the closed captioning context.

57 Commission rules explain that such exemptions may be granted for “a channel of video programming, a category
or type of video programming, an individual video service, a specific video program or a video programming
provider.” 47 C.F.R. § 79.1(f)(1). The factors to be taken into consideration when making an exemption
determination under this section are: (1) the nature and cost of the closed captions for the programming; (2) the
impact on the operation of the provider or program owner; (3) the financial resources of the provider or program
owner; and (4) the type of operations of the provider or program owner. 49 C.F.R. §79.1(f)(2). See also 47 U.S.C.
613(e) and supra note 68.
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programming to begin providing 50 hours per calendar quarter of video described programming?
How are these costs different in digital than in analog transmission? Specifically, are there any
considerations unique to particular MVPD delivery technologies, such as DBS or IPTV, that
might justify a partial exemption or delay?®®

24. What are the anticipated ongoing costs, per program or hour described? What, on
average, is the total cost to produce a single program or hour of prime time programming on the
major networks covered by the requirement to provide video description? Will this requirement
add any ongoing costs other than the description itself? Comments from both the purchasers and
producers of video description would be of great value in understanding these costs.

25.  For those entities subject to the requirement to provide (and not merely pass
through) video description, we find it unlikely that the modest requirement of 50 hours per
quarter will be economically burdensome; as discussed above, in the first phase this requirement
only applies to the top broadcast network affiliates in the biggest markets, MVPDs serving more
than 50,000 subscribers, and the most popular nonbroadcast networks. Are there any particular
concerns regarding the economic burden of pass-through obligations, which will apply to a much
larger number of entities than the requirement to provide video description? We seek comment
on these issues.

26. Section 713(f)(2)(D) of the Communications Act, as added by the CVAA,
provides that

[t]he Commission may exempt from the regulations... a service, class of services,
program, class of programs, equipment, or class of equipment for which the
Commission has determined that the application of such regulations would be
economically burdensome for the provider of such service, program, or
equipment.”

We are unaware of a need to exempt any such categories at this time, beyond the exemption for
“live or near-live” programming discussed above. The Commission will be actively studying the
impact of our video description rules over the next several years, as part of our continuing
Congressional reporting obligations.” As a result, we anticipate that there will be ample
opportunity to resolve any problems that impact an entire class of “service, program, or
equipment” in future Orders in this proceeding. We seek comment on our proposal not to adopt
new categorical exemptions, and on whether there are any classes of “service, program, or
equipment” that should be so exempted.

% For the purposes of this proceeding, we consider Internet Protocol delivery only to the extent it is used by an
MVPD. The Act directs the Commission to initiate a future inquiry about video description in video programming
distributed via the Internet. CVAA, Title I, sec. 202(a), § 713(£)(3)(B).

% 1d. at § 713(H(2)(D).
" 1d. at § 713(H)(3), (4)(C)(iii).
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F. Digital Format

27. Section 713(f)(2)(A) of the Communications Act, as added by the CVAA, states
that “[t]he regulations shall apply to video programming, as defined in subsection (h), insofar as
such programming is transmitted for display on television in digital format.” "' When the video
description rules were originally adopted in 2000, digital television was in its relative infancy,
and those rules explicitly did not extend to digital transmission of programming.” At the time,
the Commission indicated that it expected to extend the rules to cover digital broadcasting “after
there has been further experience with both digital broadcasting and video description.”” On
June 12, 2009 full-power television broadcasters nationwide completed their transition to digital-
only broadcasting,” and a number of digital broadcasters and digitally transmitted nonbroadcast
networks have been providing video description to viewers for even longer.” We propose,
therefore, to extend the reinstated rules to cover all video programming, including that
transmitted for display on television in digital format. We seek comment on this proposal.

28. A separate issue, exclusive to digital broadcasting, is the ability of digital
television broadcasters to transmit multiple streams of programming on a single channel. We
propose to consider only programming on the primary programming stream when measuring a
broadcast station’s compliance with the “50 described hours” requirement, unless the station
carries a top-four national network on another stream. How should we apply the rules when a
station is affiliated with more than one network? In situations in which a broadcast station
carries another top-four network’s programming on a secondary stream, we propose to apply the
rules in the same manner as if the network programming were carried by a separate station. We
seek comment on this proposal. We also propose to impose the pass-through requirement,
discussed above, on all network-provided programming carried on all of an affiliated station’s
programming streams. This approach would ensure the availability of described programming to
the widest possible audience.”” We seek comment on these proposals.

G. Other Issues

29. Quality Standards. We seek comment on whether we should adopt quality
standards for video description. Although some quality issues might be subjective (dealing with
the content of the narration) and therefore difficult to enforce, others might be addressed in an
objective standard. For example, the Commission could adopt a standard requiring that video

14, at § 7T13(H)(2)(A). See also id. at § 713(h)(2) (“The term ‘video programming' means programming by, or
generally considered comparable to programming provided by a television broadcast station, but not including
consumer-generated media (as defined in section 3).”); see also id. at Title 1, sec. 101, § 3(54) (“The term ‘consumer
generated media' means content created and made available by consumers to online websites and services on the
Internet, including video, audio, and multimedia content.”).

22000 Report and Order, supra note 2, at 9§ 7; Recon, supra note 2, at g 18.
14

™ Press Release, Federal Communications Commission, Full-Power TV Broadcasters Go All-Digital (June 13,
2009).

> See supra 9 4.

" In particular, this requirement would ensure that those who subscribe to an MVPD service that only carries the
broadcast station’s primary stream would have access to described programming.

14
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description not conflict with dialogue or other important audio in the program. Additionally, the
Commission could require video description to be synchronous with the action it is describing.

Is it necessary for the Commission to adopt these or other standards? If so, what standards
would be necessary or appropriate? Does the Commission have authority to adopt such
standards and could we do so consistent with the First Amendment? Commenters who support
adoption of such quality standards should also propose either standards or existing sources that
could serve as the basis for standards. Whether or not the Commission adopts mandatory
standards, are there existing sources of such standards? Should the industry develop a list of best
practices? We solicit input on what some of these practices might be.

30.  Program Selection. For informational purposes, we also seek comment on how
programs are likely to be chosen for description. Do entities plan to determine which shows to
describe based on popularity or input from community advisory groups, or the degree to which a
particular program would be enhanced by video description, or do they anticipate taking a
different approach to choosing programs for video description? Do the costs or benefits of
description change with different types or formats of program? How do entities intend to
publicize the availability of video description? Only a subset of programming will contain video
description. Therefore, should the Commission require that the availability of video description
on certain programs be publicized in a certain manner, and if so, what is the best way to do so
and does the Commission have authority to require the covered entities to publicize this
information? We seek comment on these questions.

31. Updated A/53 Standard. The Commission’s Rules incorporate the ATSC digital
broadcast standard by reference, but have not been updated to reflect the 2010 revisions to the
A/53 standard.” The 2007 standard currently in effect under our rules includes two options for
transmission of the Visually Impaired (“VI”) audio service that would typically carry video
descriptions. The first option is compatible with all DTV receivers. The second option requires
support in DTV receivers that is rarely implemented. In the latest version of A/53 Part 5 adopted
by ATSC, the second option has been eliminated.”® We propose to update our rules to
incorporate A/53 Part 5: 2010 in order to ensure that video description can be received by all
DTV receivers. We seek comment on this proposal.

32. Children’s Programming. Under the proposed rules, broadcast stations and
MVPDs required to provide 50 hours of video described programming per quarter may do so
during prime time or children’s programming.” The proposed rules define “prime time” for

747 C.F.R. 73.682(d).
® ATSC Digital Television Standard, Document A/53 Part 5: 2010 (July 6, 2010).
™ As the Commission explained in the 2000 Report and Order,

Prime time programming is the most watched programming, and so programming provided during
this time will reach more people than programming provided at any other time. In addition, as we
noted in the Notice, the several thousand dollars per hour cost to describe programming is a very
small portion of the production budget for the typical prime time program. At the same time, as we
noted in the Notice, programming with video description may provide a benefit not only to children
who are visually disabled, but also to those who are learning disabled. Programming with video
description has both audio description and visual appeal, and so has the potential to capture the
attention of learning disabled children and enhance their information processing skills. Requiring
broadcast stations and MVPDs to provide children’s or prime time programming with video
(continued....)
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video description purposes.® The Commission’s rules define “children’s programming”
differently in different contexts. For instance, we impose limits on commercial advertising in
programming “produced and broadcast primarily for an audience of children 12 years old and
younger.”®" Our processing guidelines regarding “educational and informational” programming
for children, on the other hand, apply to programming that “furthers the educational and
informational needs of children 16 years of age and under.”® Because older children with vision
or other impairments can benefit from video description, we propose to define children’s
programming in this context as programming directed at children 16 years of age and under. We
seek comment on this proposal.

33. Subsection G. Section 713(f)(2)(G) of the Communications Act, as added by the
CVAA, says that

[t]he Commission shall consider extending the exemptions and limitations in the
reinstated regulations for technical capability reasons to all providers and owners
of video programming.®

We propose not to take any action under this provision. We seek comment on this proposal.

34.  Non-Substantive Revisions. In addition to the proposals above, we intend to make
necessary non-substantive revisions to the rules. These include revisions and additions to the
Definitions section of the prior rules,* changes to the second paragraph of the Procedures for
Exemptions section® to reflect that they apply to video programming “providers” rather than just
video programming “distributors,”* updates to the Complaint Procedures®’ to reflect the valid
current address and name of the Consumer and Governmental Affairs Bureau, and non-
substantive wording changes intended to make the meaning of the rules clearer. We seek
comment on any other necessary technical revisions to the reinstated rules.

35. Other Comments Requested. Finally, we invite comment on any other issues
relating to the reinstatement and modification of our Video Description rules.

(Continued from previous page)
description thus ensures that the programming reaches the greatest portion of the audience it is
intended to benefit the most. Permitting broadcast stations and MVPDs to select between the two
provides them flexibility without compromising that goal.

2000 Report and Order, supra note 2, at § 36 (internal citations omitted).
80 Supra note 22; see also Appendix A.

%147 C.F.R. 73.670, note 2.

247 CFR. 73.671(c).

3 CVAA, Title I1, sec. 202(a), § 713(D2)(G).

¥ 47 CFR. § 79.3(a). Ata minimum, this will include a definition of “Live or Near-live Programming”; see
Appendix A.

547 CF.R. § 79.3(d)(2).

% The Recon changed the scope of the undue burden exemption so that it applied to “providers” rather than just to
“distributors,” but while 47 C.F.R. § 79.3(d)(1) was updated to reflect this change, 47 C.F.R. § 79.3(d)(2) was not.

747 C.F.R. § 79.3(e).
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IV.  PROCEDURAL MATTERS
A. Initial Regulatory Flexibility Analysis

36.  With respect to the Notice of Proposed Rulemaking, an Initial Regulatory
Flexibility Analysis (“IRFA™), see generally 5 U.S.C. § 603, is contained in Appendix B.
Comments must be identified as responses to the IRFA and must be filed by the deadlines for
comments on the Notice of Proposed Rulemaking specified supra. The Commission will send a
copy of the Notice of Proposed Rulemaking, including the IRFA, to the Chief Counsel for
Advocacy of the Small Business Administration.*®

B. Initial Paperwork Reduction Act of 1995 Analysis

37. This document contains proposed new information collection requirements. The
Commission, as part of its continuing effort to reduce paperwork burdens, invites the general
public and the Office of Management and Budget (OMB) to comment on the information
collection requirements contained in this document, as required by the Paperwork Reduction Act
of 1995. In addition, pursuant to the Small Business Paperwork Relief Act of 2002, we seek
specific comment on how we might “further reduce the information collection burden for small
business concerns with fewer than 25 employees.”

C. Ex Parte Rules

38.  Permit-But-Disclose. This proceeding will be treated as a “permit-but-disclose”
proceeding subject to the “permit-but-disclose” requirements under Section 1.1206(b) of the
Commission’s rules.”” Ex parte presentations are permissible if disclosed in accordance with
Commission rules, except during the Sunshine Agenda period when presentations, ex parte or
otherwise, are generally prohibited. Persons making oral ex parte presentations are reminded
that a memorandum summarizing a presentation must contain a summary of the substance of the
presentation and not merely a listing of the subjects discussed. More than a one- or two-sentence
description of the views and arguments presented is generally required.” Additional rules
pertaining to oral and written presentations are set forth in Section 1.1206(b).

D. Filing Requirements

39. Pursuant to sections 1.415 and 1.419 of the Commission’s rules, 47 C.F.R. §§
1.415, 1.419, interested parties may file comments and reply comments on or before the dates
indicated on the first page of this document. Comments may be filed using: (1) the
Commission’s Electronic Comment Filing System (ECFS), (2) the Federal Government’s
eRulemaking Portal, or (3) by filing paper copies. See Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121 (1998).

8 See 5 U.S.C. § 603(a). In addition, the Notice of Proposed Rulemaking and the IRFA (or summaries thereof) will
be published in the Federal Register.

% See 47 C.F.R. § 1.1206(b); see also 47 C.F.R. §§ 1.1202, 1.1203.
% See 47 C.F.R. § 1.1206(b)(2).
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= Electronic Filers: Comments may be filed electronically using the Internet by accessing
the ECFS: http://fjallfoss.fcc.gov/ecfs2/ or the Federal eRulemaking Portal:
http://www.regulations.gov.

= Paper Filers: Parties who choose to file by paper must file an original and four copies of
each filing. If more than one docket or rulemaking number appears in the caption of this
proceeding, filers must submit two additional copies for each additional docket or
rulemaking number.

Filings can be sent by hand or messenger delivery, by commercial overnight courier, or
by first-class or overnight U.S. Postal Service mail. All filings must be addressed to the
Commission’s Secretary, Office of the Secretary, Federal Communications Commission.

= Effective December 28, 2009, all hand-delivered or messenger-delivered paper
filings for the Commission’s Secretary must be delivered to FCC Headquarters at
445 12™ St., SW, Room TW-A325, Washington, DC 20554. All hand deliveries
must be held together with rubber bands or fasteners. Any envelopes must be
disposed of before entering the building. The filing hours are 8:00 a.m. to 7:00
p.m.

= Commercial overnight mail (other than U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD
20743.

= U.S. Postal Service first-class, Express, and Priority mail must be addressed to
445 12" Street, SW, Washington DC 20554.

People with Disabilities: To request materials in accessible formats for people with disabilities
(braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs Bureau at 202-418-0530 (voice), 202-418-0432 (tty).

40.  Availability of Documents. Comments, reply comments, and ex parte
submissions will be available for public inspection during regular business hours in the FCC
Reference Center, Federal Communications Commission, 445 12 Street, S.W., CY-A257,
Washington, D.C., 20554. These documents will also be available via ECFS. Documents will
be available electronically in ASCII, Microsoft Word, and/or Adobe Acrobat.

41.  Accessibility Information. To request information in accessible formats
(computer diskettes, large print, audio recording, and Braille), send an e-mail to fcc504@fcc.gov
or call the FCC’s Consumer and Governmental Affairs Bureau at (202) 418-0530 (voice), (202)
418-0432 (TTY). This document can also be downloaded in Word and Portable Document
Format (PDF) at: http://www.fcc.gov.

42. Additional Information. For additional information on this proceeding, contact John
Norton, John.Norton@fcc.gov, or Lyle Elder, Lyle.Elder@fcc.gov, of the Media Bureau, Policy
Division, (202) 418-2120.
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V. ORDERING CLAUSES

43. IT IS ORDERED that, pursuant to the Twenty-First Century Communications
and Video Accessibility Act of 2010, Pub. L. No. 111-260, 124 Stat. 2751, and Sections 1, 2(a),
4(1), 303, and 713 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152,
154(1), 303, and 613 , COMMENT IS HEREBY SOUGHT on the proposals described and
rules set forth in this Notice Of Proposed Rulemaking.

44, IT IS ORDERED that the Reference Information Center, Consumer and
Governmental Affairs Bureau, shall send a copy of this Notice of Proposed Rulemaking,
including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the
Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A

Proposed Rules'

We propose to amend Part 73 of Title 47 of the Code of Federal Regulations as follows:
Part 73 — Radio Broadcast Services

1. The authority citation for Part 73 continues to read as follows:

AUTHORITY: 47 U.S.C. 154, 303, 334, 336, and 339.

2. Section 73.682 is amended by revising subsection (d) to read as follows:

(d) Digital broadcast television transmission standard. Effective May 29, 2008 transmission of
digital broadcast television (DTV) signals shall comply with the standards for such transmissions
set forth in ATSC A/52: “ATSC Standard Digital Audio Compression (AC-3)” (incorporated by
reference, see §73.8000), ATSC A/53, Parts 1-4 and 6: 2007 “ATSC Digital Television
Standard,” (January 3, 2007), and ATSC A/53, Part 5: 2010 “ATSC Digital Television
Standard,” (July 6, 2010), except for section 6.1.2 (“Compression Format Constraints™) of A/53
Part 4: 2007 (“MPEG-2 Video Systems Characteristics™) and the phrase “see Table 6.2” in
section 6.1.1 Table 6.1 and section 6.1.3 Table 6.3 (incorporated by reference, see §73.8000),
and ATSC A/65C: “ATSC Program and System Information Protocol for Terrestrial Broadcast
and Cable, Revision C With Amendment No. 1 dated May 9, 2006,” (January 2, 2006)
(incorporated by reference, see §73.8000). Although not incorporated by reference, licensees
may also consult ATSC A/54A: “Recommended Practice: Guide to Use of the ATSC Digital
Television Standard, including Corrigendum No. 1,” (December 4, 2003, Corrigendum No. 1
dated December 20, 2006, and ATSC A/69: “Recommended Practice PSIP Implementation
Guidelines for Broadcasters,” (June 25, 2002) (Secs. 4, 5, 303, 48 Stat., as amended, 1066, 1068,
1082 (47 U.S.C. 154, 155, 303)). ATSC A/54A and ATSC A/69 are available from Advanced
Television Systems Committee (ATSC), 1750 K Street, NW., Suite 1200, Washington, DC
20006, or at the ATSC Web site: http://www.atsc.org/standards.html .

We propose to amend Part 79 of Title 47 of the Code of Federal Regulations as follows:
Part 79 — Closed Captioning and Video Description of Video Programming
1. The authority citation for Part 79 continues to read as follows:

AUTHORITY: 47 U.S.C. 151, 152(a), 154(1), 303, 307, 309, 310, 613.

2. Section 79.3 is replaced to read as follows:

! Additions are indicated in bold.
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§ 79.3 Video description of video programming.
(a) Definitions. For purposes of this section the following definitions shall apply:

(1) Designated Market Areas (DMAs). Unique, county-based geographic areas designated by Nielsen
Media Research, a television audience measurement service, based on television viewership in the
counties that make up each DMA.

(2) Video programming provider. Any video programming distributor and any other entity that provides
video programming that is intended for distribution to residential households including, but not limited to,
broadcast or nonbroadcast television networks and the owners of such programming.

(3) Video description. The insertion of audio narrated descriptions of a television program's key visual
elements into natural pauses between the program's dialogue.

(4) Video programming. Programming provided by, or generally considered comparable to programming
provided by, a television broadcast station, but not including consumer-generated media.

(5) Video programming distributor. Any television broadcast station licensed by the Commission and any
multichannel video programming distributor (MVPD), and any other distributor of video programming
for residential reception that delivers such programming directly to the home and is subject to the
jurisdiction of the Commission.

(6) Prime time. The period from 8:00 to 11:00 p.m. Monday through Saturday, and 7:00 to 11:00 p.m. on
Sunday local time, except that in the central time zone the relevant period shall be between the hours of
7:00 and 10:00 p.m. Monday through Saturday, and 6:00 and 10:00 p.m. on Sunday, and in the mountain
time zone each station shall elect whether the period shall be 8:00 to 11:00 p.m. Monday through
Saturday, and 7:00 to 11:00 p.m. on Sunday, or 7:00 to 10:00 p.m. Monday through Saturday, and 6:00 to
10:00 p.m. on Sunday.

(7) Live or near-live programming. Programming performed either simultaneously with, or
recorded no more than 24 hours prior to, its first transmission by a video programming
distributor.

(8) Children’s Programming. Television programming directed at children 16 years of age and
under.

(b) The following video programming distributors must provide programming with video description as
follows:

(1) Commercial television broadcast stations that are affiliated with one of the top four commercial
television broadcast networks (ABC, CBS, Fox, and NBC), and that are licensed to a community located
in the top 25 DMA, as determined by Nielsen Media Research, Inc. as of January 1, 2011, must provide
50 hours of video description per calendar quarter, either during prime time or on children's
programming, on each programming stream on which they carry one of the top four commercial
television broadcast networks;
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(2) Television broadcast stations that are affiliated or otherwise associated with any television network
must pass through video description when the network provides video description and the broadcast
station has the technical capability necessary to pass through the video description, unless it is using the
technology used to provide video description for another purpose related to the programming that would
conflict with providing the video description;

(3) Multichannel video programming distributors (MVPDs) that serve 50,000 or more subscribers must
provide 50 hours of video description per calendar quarter during prime time or children's programming,
on each channel on which they carry one of the top five national nonbroadcast networks, as defined by an
average of the national audience share during prime time of nonbroadcast networks, as determined by
Nielsen Media Research, Inc., for the time period October 2009—September 2010, that reach 50 percent or
more of MVPD households and have at least 50 hours per quarter of prime time programming that is not
live or near-live or otherwise exempt under these rules; and

(4) Multichannel video programming distributors (MVPDs) of any size:

(1) must pass through video description on each broadcast station they carry, when the broadcast station
provides video description, and the channel on which the MVPD distributes the programming of the
broadcast station has the technical capability necessary to pass through the video description, unless it is
using the technology used to provide video description for another purpose related to the programming
that would conflict with providing the video description; and

(i1) must pass through video description on each nonbroadcast network they carry, when the network
provides video description, and the channel on which the MVPD distributes the programming of the
network has the technical capability necessary to pass through the video description, unless it is using the
technology used to provide video description for another purpose related to the programming that would
conflict with providing the video description.

(¢) Responsibility for and determination of compliance.

(1) The Commission will calculate compliance on a per channel, and, for broadcasters, a per stream,
calendar quarter basis, beginning with the calendar quarter January 1 through March 31, 2012.

(2) In order to meet its fifty-hour quarterly requirement, a broadcaster or MVPD may count each program
it airs with video description no more than a total of two times on each channel on which it airs the
program. A broadcaster or MVPD may count the second airing in the same or any one subsequent quarter.
A broadcaster may only count programs aired on its primary broadcasting stream towards its fifty-hour
quarterly requirement. A broadcaster carrying one of the top four commercial television broadcast
networks on a secondary stream may count programs aired on that stream toward its fifty-hour quarterly
requirement for that network only.

(3) Once a commercial television broadcast station as defined under paragraph (b)(1) of this section has
aired a particular program with video description, it is required to include video description with all
subsequent airings of that program on that same broadcast station, unless it is using the technology used
to provide video description for another purpose related to the programming that would conflict with
providing the video description.

(4) Once an MVPD as defined under paragraph (b)(3) of this section:
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(1) has aired a particular program with video description on a broadcast station it carries, it is required to
include video description with all subsequent airings of that program on that same broadcast station,
unless it is using the technology used to provide video description for another purpose related to the
programming that would conflict with providing the video description; or

(i1) has aired a particular program with video description on a nonbroadcast network it carries, it is
required to include video description with all subsequent airings of that program on that same
nonbroadcast network, unless it is using the technology used to provide video description for another
purpose related to the programming that would conflict with providing the video description.

(5) In evaluating whether a video programming distributor has complied with the requirement to provide
video programming with video description, the Commission will consider showings that any lack of video
description was de minimis and reasonable under the circumstances.

(d) Procedures for exemptions based on economic burden. (1) A video programming provider may
petition the Commission for a full or partial exemption from the video description requirements of this
section, which the Commission may grant upon a finding that the requirements would be economically
burdensome.

(2) The petitioner must support a petition for exemption with sufficient evidence to demonstrate that
compliance with the requirements to provide programming with video description would be economically
burdensome. The term “economically burdensome” means imposing significant difficulty or expense. The
Commission will consider the following factors when determining whether the requirements for video
description would be economically burdensome:

(1) The nature and cost of providing video description of the programming;
(i1) The impact on the operation of the video programming provider;

(ii1) The financial resources of the video programming provider; and

(iv) The type of operations of the video programming provider.

(3) In addition to these factors, the petitioner must describe any other factors it deems relevant to the
Commission's final determination and any available alternative that might constitute a reasonable
substitute for the video description requirements. The Commission will evaluate economic burden with
regard to the individual outlet.

(4) The petitioner must file an original and two (2) copies of a petition requesting an exemption based on
the economically burdensome standard, and all subsequent pleadings, in accordance with §0.401(a) of this
chapter.

(5) The Commission will place the petition on public notice.

(6) Any interested person may file comments or oppositions to the petition within 30 days of the public

notice of the petition. Within 20 days of the close of the comment period, the petitioner may reply to any
comments or oppositions filed.
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(7) Persons that file comments or oppositions to the petition must serve the petitioner with copies of those
comments or oppositions and must include a certification that the petitioner was served with a copy.
Parties filing replies to comments or oppositions must serve the commenting or opposing party with
copies of such replies and shall include a certification that the party was served with a copy.

(8) Upon a finding of good cause, the Commission may lengthen or shorten any comment period and
waive or establish other procedural requirements.

(9) Persons filing petitions and responsive pleadings must include a detailed, full showing, supported by
affidavit, of any facts or considerations relied on.

(10) The Commission may deny or approve, in whole or in part, a petition for an economic burden
exemption from the video description requirements.

(11) During the pendency of an economic burden determination, the Commission will consider the video
programming subject to the request for exemption as exempt from the video description requirements.

(e) Complaint procedures.

(1) A complainant may file a complaint concerning an alleged violation of the video description
requirements of this section by transmitting it to the Consumer and Governmental Affairs Bureau at the
Commission by any reasonable means, such as letter, facsimile transmission, telephone
(voice/TRS/TTY), Internet e-mail, audio-cassette recording, and Braille, or some other method that would
best accommodate the complainant's disability. Complaints should be addressed to: Consumer and
Governmental Affairs Bureau, 445 12th Street, SW, Washington, DC 20554. A complaint must include:

(i) The name and address of the complainant;

(i1) The name and address of the broadcast station against whom the complaint is alleged and its call
letters and network affiliation, or the name and address of the MVPD against whom the complaint is
alleged and the name of the network that provides the programming that is the subject of the complaint;

(iii) A statement of facts sufficient to show that the video programming distributor has violated or is
violating the Commission's rules, and, if applicable, the date and time of the alleged violation;

(iv) the specific relief or satisfaction sought by the complainant;

(v) the complainant's preferred format or method of response to the complaint (such as letter, facsimile
transmission, telephone (voice/TRS/TTY), Internet e-mail, or some other method that would best
accommodate the complainant's disability); and

(vi) a certification that the complainant attempted in good faith to resolve the dispute with the broadcast
station or MVPD against whom the complaint is alleged.

(2) The Commission will promptly forward complaints satisfying the above requirements to the video
programming distributor involved. The video programming distributor must respond to the complaint
within a specified time, generally within 30 days. The Commission may authorize Commission staff
either to shorten or lengthen the time required for responding to complaints in particular cases. The
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answer to a complaint must include a certification that the video programming distributor attempted in
good faith to resolve the dispute with the complainant.

(3) The Commission will review all relevant information provided by the complainant and the video
programming distributor and will request additional information from either or both parties when needed
for a full resolution of the complaint.

(i) The Commission may rely on certifications from programming suppliers, including programming
producers, programming owners, networks, syndicators and other distributors, to demonstrate
compliance. The Commission will not hold the video programming distributor responsible for situations
where a program source falsely certifies that programming that it delivered to the video programming
distributor meets our video description requirements if the video programming distributor is unaware that
the certification is false. Appropriate action may be taken with respect to deliberate falsifications.

(i1) If the Commission finds that a video programming distributor has violated the video description
requirements of this section, it may impose penalties, including a requirement that the video programming
distributor deliver video programming containing video description in excess of its requirements.

(f) Private rights of action are prohibited. Nothing in this section shall be construed to authorize

any private right of action to enforce any requirement of this section. The Commission shall have
exclusive jurisdiction with respect to any complaint under this section.
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APPENDIX B
Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (“RFA”)' the
Commission has prepared this Initial Regulatory Flexibility Analysis (“IRFA”) of the possible
economic impact on a substantial number of small entities by the policies and rules proposed in
this Notice of Proposed Rulemaking (“Notice”). Written public comments are requested on this
IRFA. Comments must be identified as responses to the IRFA and must be filed by the deadlines
for comments on the Notice as indicated on its first page. The Commission will send a copy of
the Notice, including this IRFA, to the Chief Counsel for Advocacy of the Small Business
Administration (“SBA”).> In addition, the Notice and IRFA (or summaries thereof) will be
published in the Federal Register.’

A. Need for, and Objectives of, the Proposals

2. This Notice proposes and seeks comment on reinstatement of the Commission’s
video description rules, which make television programming more accessible to persons with
visual disabilities. The United States Court of Appeals for the District of Columbia Circuit
vacated the rules due to insufficient authority soon after initial adoption.* With its enactment, the
CVAA now directs the Commission to reinstate the rules with certain modifications.” The
proposed rules require large-market broadcast affiliates of the top four national networks and
multichannel video programming distributors (“MVPDs’’) with more than 50,000 subscribers to
provide video description.® Covered broadcasters are required to provide 50 hours of video-
described prime time or children’s programming, per quarter, and covered MVPDs are required
to provide the same number of hours on each of the five most popular nonbroadcast networks.’
This requirement to provide description will effect few, if any, small entities. The rules also
require, to the extent technically possible, that all network-affiliated broadcasters (commercial or
non-commercial) and all MVPDs pass through any video description provided with
programming they carried.® This pass-through requirement will effect any small MVPDs and
network-affiliated broadcasters. As required under the CVAA, we propose to reinstate these
rules on October 8, 2011, and to require broadcast stations and MVPDs subject to our rules to
begin full compliance in the first quarter of 2012. We also propose to make certain

' See 5U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601 — 612, has been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (“SBREFA”), Pub. L. No. 104-121, Title I, 110 Stat. 857 (1996).

? See 5 U.S.C. § 603(a).
3 See id.
* Motion Picture Ass’n of America, Inc. v. Federal Communications Comm., 309 F.3d 796 (D.C. Cir. 2002).

s Twenty-First Century Communications and Video Accessibility Act of 2010, Pub. L. No. 111-260, 124 Stat. 2751
(2010) (“CVAA?”) at Title I, sec. 202(a), § 713()(1-2).

%47 C.F.R. § 79.3(b).
"1d. at § 79.3(b)(1), (3).
$1d. at § 79.3(b)(2), (4).
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modifications to the rules, as directed by the CVAA. Notably, these modifications include the
exemption of “live or near-live” programming from consideration under the rules. We seek
comment on the definition of “near-live,” propose that programs produced within 24 hours of
their first airing be considered “near-live” in the context of video description, and also seek
comment on other possible grounds for exemption from the rules.

B. Legal Basis

3. The authority for the action proposed in this rulemaking is contained in the
Twenty-First Century Communications and Video Accessibility Act of 2010, Pub. L. No. 111-
260, 124 Stat. 2751, and Sections 1, 2(a), 4(1), 303, 307, 309, 310, and 713 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 154(i), 303, 307, 309, 310,
and 613.

C. Description and Estimate of the Number of Small Entities to Which the
Proposals Will Apply

4, The RFA directs the Commission to provide a description of and, where feasible,
an estimate of the number of small entities that will be affected by the proposed rules if adopted.’
The RFA generally defines the term “small entity” as having the same meaning as the terms
“small business,” “small organization,” and “small governmental jurisdiction”"’ In addition, the
term “small business” has the same meaning as the term “small business concern” under the
Small Business Act.'" A “small business concern” is one which: (1) is independently owned and
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria
established by the Small Business Administration (SBA)."> The rule changes proposed herein
will directly affect small television broadcast stations and small multichannel video program
distributors (MVPDs), which include cable operators and satellite video providers. A description
of these small entities, as well as an estimate of the number of such small entities, is provided
below.

5. Television Broadcasting. The SBA defines a television broadcasting station as a
small business if such station has no more than $14.0 million in annual receipts.> Business
concerns included in this industry are those “primarily engaged in broadcasting images together
with sound.”"* The Commission has estimated the number of licensed commercial television

5 U.S.C. § 603(b)(3).
"5 U.S.C. § 601(b).

"s5us.C. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”

215U.8.C. § 632.
1 See 13 C.F.R. § 121.201, NAICS Code 515120 (2007).

" Id. This category description continues, “These establishments operate television broadcasting studios and
facilities for the programming and transmission of programs to the public. These establishments also produce or
transmit visual programming to affiliated broadcast television stations, which in turn broadcast the programs to the
public on a predetermined schedule. Programming may originate in their own studios, from an affiliated network, or
(continued....)
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stations to be 1,392." According to Commission staff review of the BIA/Kelsey, MAPro
Television Database (“BIA”) as of April 7, 2010, about 1,015 of an estimated 1,380 commercial
television stations'® (or about 74 percent) have revenues of $14 million or less and, thus, qualify
as small entities under the SBA definition. The Commission has estimated the number of
licensed noncommercial educational (NCE) television stations to be 390."” We note, however,
that, in assessing whether a business concern qualifies as small under the above definition,
business (control) affiliations'® must be included. Our estimate, therefore, likely overstates the
number of small entities that might be affected by our action, because the revenue figure on
which it is based does not include or aggregate revenues from affiliated companies. The
Commission does not compile and otherwise does not have access to information on the revenue
of NCE stations that would permit it to determine how many such stations would qualify as small
entities.

6. In addition, an element of the definition of “small business” is that the entity not
be dominant in its field of operation. We are unable at this time to define or quantify the criteria
that would establish whether a specific television station is dominant in its field of operation.
Accordingly, the estimate of small businesses to which rules may apply do not exclude any
television station from the definition of a small business on this basis and are therefore over-
inclusive to that extent. Also, as noted, an additional element of the definition of “small
business” is that the entity must be independently owned and operated. We note that it is
difficult at times to assess these criteria in the context of media entities and our estimates of
small businesses to which they apply may be over-inclusive to this extent.

7. Satellite Telecommunications. Since 2007, the SBA has recognized satellite firms
within this revised category, with a small business size standard of $15 million."” The most
current Census Bureau data are from the economic census of 2007, and we will use those figures
to gauge the prevalence of small businesses in this category. Those size standards are for the two
census categories of “Satellite Telecommunications” and “Other Telecommunications.” Under
the “Satellite Telecommunications” category, a business is considered small if it had $15 million

(Continued from previous page)
from external sources.” Separate census categories pertain to businesses primarily engaged in producing
programming. See Motion Picture and Video Production, NAICS code 512110; Motion Picture and Video
Distribution, NAICS Code 512120; Teleproduction and Other Post-Production Services, NAICS Code 512191; and
Other Motion Picture and Video Industries, NAICS Code 512199.

15 See News Release, “Broadcast Station Totals as of December 31, 2009,” 2010 WL 676084 (F.C.C.) (dated Feb.
26, 2010) (“Broadcast Station Totals™); also available at http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-
296538A1.pdf.

1 we recognize that this total differs slightly from that contained in Broadcast Station Totals, supra, note 83;
however, we are using BIA's estimate for purposes of this revenue comparison.

'7 See Broadcast Station T otals, supra, note 83.

18 “[Business concerns] are affiliates of each other when one concern controls or has the power to control the other
or a third party or parties controls or has to power to control both.” 13 C.F.R. § 121.103(a)(1).

1% See 13 C.F.R. § 121.201, NAICS code 517410.
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or less in average annual receipts.”’ Under the “Other Telecommunications” category, a business
is considered small if it had $25 million or less in average annual receipts.”’

8. The first category of Satellite Telecommunications “comprises establishments
primarily engaged in providing point-to-point telecommunications services to other
establishments in the telecommunications and broadcasting industries by forwarding and
receiving communications signals via a system of satellites or reselling satellite
telecommunications.”* For this category, Census Bureau data for 2007 show that there were a
total of 512 firms that operated for the entire year.” Of this total, 464 firms had annual receipts
of under $10 million, and 18 firms had receipts of $10 million to $24,999,999.** Consequently,
we estimate that the majority of Satellite Telecommunications firms are small entities that might
be affected by rules adopted pursuant to the Notice.

9. The second category of Other Telecommunications consists of firms “primarily
engaged in providing specialized telecommunications services, such as satellite tracking,
communications telemetry, and radar station operation. This industry also includes
establishments primarily engaged in providing satellite terminal stations and associated facilities
connected with one or more terrestrial systems and capable of transmitting telecommunications
to, and receiving telecommunications from, satellite systems. Establishments providing Internet
services or voice over Internet protocol (VoIP) services via client-supplied telecommunications
connections are also included in this industry.”* For this category, Census Bureau data for 2007
show that there were a total of 2,383 firms that operated for the entire year.” Of this total, 2,346
firms had annual receipts of under $25 million.”” Consequently, we estimate that the majority of
Other Telecommunications firms are small entities that might be affected by our action.

10.  Direct Broadcast Satellite (“DBS”) Service. DBS service is a nationally
distributed subscription service that delivers video and audio programming via satellite to a small
parabolic “dish” antenna at the subscriber’s location. DBS, by exception, is now included in the
SBA’s broad economic census category, “Wired Telecommunications Carriers,”*® which was

2 1d.
1 See 13 C.F.R. § 121.201, NAICS code 517919.
22 U.S. Census Bureau, 2007 NAICS Definitions, “517410 Satellite Telecommunications”.

> See http://factfinder.census.gov/servlet/IBQTable? bm=y&-geo id=&- skip=900&-ds name=EC0751SSSZ4&-
_lang=en.

" http://factfinder.census.gov/servlet/IBQTable? bm=y&-geo_ id=&-_skip=900&-ds name=EC0751SSSZ4&-
_lang=en

2 1U.S. Census Bureau, 2007 NAICS Definitions, “517919 Other Telecommunications”,
http://www.census.gov/naics/2007/def/ND517919.HTM.

2% See 13 C.F.R. § 121.201, NAICS code 517919.

27 U.S. Census Bureau, 2007 Economic Census, Subject Series: Information, Table 5, “Establishment and Firm
Size: Employment Size of Firms for the United States: 2007 NAICS Code 517919 (issued Nov. 2010).

% See 13 C.F.R. § 121.201, NAICS code 517110 (2007). The 2007 NAICS definition of the category of “Wired
Telecommunications Carriers” is in paragraph 7, above.
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developed for small wireline firms. Under this category, the SBA deems a wireline business to
be small if it has 1,500 or fewer employees.” To gauge small business prevalence for the DBS
service, the Commission relies on data currently available from the U.S. Census for the year
2007. According to that source, there were 3,188 firms that in 2007 were Wired
Telecommunications Carriers. Of these, 3,144 operated with less than 1,000 employees, and 44
operated with more than 1,000 employees. However, as to the latter 44 there is no data available
that shows how many operated with more than 1,500 employees. Based on this data, the
majority of these firms can be considered small.”* Currently, only two entities provide DBS
service, which requires a great investment of capital for operation: DIRECTV and EchoStar
Communications Corporation (“EchoStar”) (marketed as the DISH Network).”' Each currently
offers subscription services. DIRECTV?* and EchoStar® each report annual revenues that are in
excess of the threshold for a small business. Because DBS service requires significant capital,
we believe it is unlikely that a small entity as defined by the SBA would have the financial
wherewithal to become a DBS service provider.

11. Fixed Microwave Services. Fixed microwave services include common
carrier,”® private operational-fixed,” and broadcast auxiliary radio services.’® At present, there
are approximately 22,015 common carrier fixed licensees and 61,670 private operational-fixed
licensees and broadcast auxiliary radio licensees in the microwave services. The Commission
has not created a size standard for a small business specifically with respect to fixed microwave
services. For purposes of this analysis, the Commission uses the SBA small business size
standard for Wireless Telecommunications Carriers (except Satellite), which is 1,500 or fewer

¥ 13 C.F.R. § 121.201, NAICS code 517110 (2007).

0 See http://www.factfinder.census.gov/servlet/IBQTable? bm=y&-geo id=&-fds name=EC0700A1&-
_skip=600&-ds name=EC0751SSSZ5&- lang=en.

3! See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
Thirteenth Annual Report,, 24 FCC Red 542, 580, 9§ 74 (2009) (“13th Annual Report”). We note that, in 2007,
EchoStar purchased the licenses of Dominion Video Satellite, Inc. (“Dominion”) (marketed as Sky Angel). See
Public Notice, “Policy Branch Information; Actions Taken,” Report No. SAT-00474, 22 FCC Red 17776 (IB 2007).

32 As of June 2006, DIRECTYV is the largest DBS operator and the second largest MVPD, serving an estimated
16.20% of MVPD subscribers nationwide. See 13th Annual Report, 24 FCC Red at 687, Table B-3.

3 As of June 2006, DISH Network is the second largest DBS operator and the third largest MVPD, serving an
estimated 13.01% of MVPD subscribers nationwide. Id. As of June 2006, Dominion served fewer than 500,000
subscribers, which may now be receiving “Sky Angel” service from DISH Network. See id. at 581, 9 76.

3 See 47 C.F.R. §§ 101 et seq. (formerly, Part 21 of the Commission’s Rules) for common carrier fixed microwave
services (except Multipoint Distribution Service).

3% Persons eligible under parts 80 and 90 of the Commission’s Rules can use Private Operational-Fixed Microwave
services. See 47 C.F.R. Parts 80 and 90. Stations in this service are called operational-fixed to distinguish them
from common carrier and public fixed stations. Only the licensee may use the operational-fixed station, and only for
communications related to the licensee’s commercial, industrial, or safety operations.

36 Auxiliary Microwave Service is governed by Part 74 of Title 47 of the Commission’s Rules. See 47 C.F.R. Part
74. This service is available to licensees of broadcast stations and to broadcast and cable network entities.
Broadcast auxiliary microwave stations are used for relaying broadcast television signals from the studio to the
transmitter, or between two points such as a main studio and an auxiliary studio. The service also includes mobile
television pickups, which relay signals from a remote location back to the studio.
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employees.”” The Commission does not have data specifying the number of these licensees that
have more than 1,500 employees, and thus is unable at this time to estimate with greater
precision the number of fixed microwave service licensees that would qualify as small business
concerns under the SBA’s small business size standard. Consequently, the Commission
estimates that there are up to 22,015 common carrier fixed licensees and up to 61,670 private
operational-fixed licensees and broadcast auxiliary radio licensees in the microwave services that
may be small and may be affected by the rules and policies adopted herein. We note, however,
that the common carrier microwave fixed licensee category includes some large entities.

12. Cable and Other Program Distribution. Since 2007, these services have been
defined within the broad economic census category of Wired Telecommunications Carriers; that
category is defined as follows: “This industry comprises establishments primarily engaged in
operating and/or providing access to transmission facilities and infrastructure that they own
and/or lease for the transmission of voice, data, text, sound, and video using wired
telecommunications networks. Transmission facilities may be based on a single technology or a
combination of technologies.” The SBA has developed a small business size standard for this
category, which is: all such firms having 1,500 or fewer employees.” According to Census
Bureau data for 2007, there were a total of 955 firms in this previous category that operated for
the entire year.* Of this total, 939 firms had employment of 999 or fewer employees, and 16
firms had employment of 1000 employees or more.* Thus, under this size standard, the majority
of firms can be considered small and may be affected by rules adopted pursuant to the Notice.

13. Cable Companies and Systems. The Commission has developed its own small
business size standards, for the purpose of cable rate regulation. Under the Commission’s rules,
a “small cable company” is one serving 400,000 or fewer subscribers, nationwide.** Industry
data indicate that, of 1,076 cable operators nationwide, all but eleven are small under this size
standard.* In addition, under the Commission’s rules, a “small system” is a cable system
serving 15,000 or fewer subscribers.* Industry data indicate that, of 7,208 systems nationwide,
6,139 systems have under 10,000 subscribers, and an additional 379 systems have 10,000-19,999

37 See 13 C.F.R. § 121.201, NAICS code 517210.

¥ U.S. Census Bureau, 2007 NAICS Definitions, “517110 Wired Telecommunications Carriers” (partial definition),
http://www.census.gov/naics/2007/def/ND517110.HTM#N517110.

313 C.F.R. § 121.201, NAICS code 517110 (2007).

*U.S. Census Bureau, 2007 Economic Census, Subject Series: Information, Table 5, Employment Size of Firms for
the United States: 2007, NAICS code 5171102 (issued Nov. 2010).

1 See id.

2 See 47 C.F.R. § 76.901(e). The Commission determined that this size standard equates approximately to a size
standard of $100 million or less in annual revenues. See Implementation of Sections of the 1992 Cable Television
Consumer Protection and Competition Act: Rate Regulation, MM Docket Nos. 92-266, 93-215, Sixth Report and
Order and Eleventh Order on Reconsideration, 10 FCC Red 7393, 7408 para. 28 (1995).

* These data are derived from R.R. BOWKER, BROADCASTING & CABLE YEARBOOK 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); WARREN COMMUNICATIONS NEWS, TELEVISION &
CABLE FACTBOOK 2006, “Ownership of Cable Systems in the United States,” pages D-1805 to D-1857.

* See 47 C.F.R. § 76.901(c).
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subscribers.” Thus, under this second size standard, most cable systems are small and may be
affected by rules adopted pursuant to the Notice.

14. Cable System Operators. The Act also contains a size standard for small cable
system operators, which is “a cable operator that, directly or through an affiliate, serves in the
aggregate fewer than 1 percent of all subscribers in the United States and is not affiliated with
any entity or entities whose gross annual revenues in the aggregate exceed $250,000,000.”* The
Commission has determined that an operator serving fewer than 677,000 subscribers shall be
deemed a small operator, if its annual revenues, when combined with the total annual revenues
of all its affiliates, do not exceed $250 million in the aggregate.”’ Industry data indicate that, of
1,076 cable operators nationwide, all but ten are small under this size standard.* We note that
the Commission neither requests nor collects information on whether cable system operators are
affiliated with entities whose gross annual revenues exceed $250 million,* and therefore we are
unable to estimate more accurately the number of cable system operators that would qualify as
small under this size standard.

15. Open Video Services. The open video system (“OVS”) framework was
established in 1996, and is one of four statutorily recognized options for the provision of video
programming services by local exchange carriers.”® The OVS framework provides opportunities
for the distribution of video programming other than through cable systems. Because OVS
operators provide subscription services,” OVS falls within the SBA small business size standard
covering cable services, which is “Wired Telecommunications Carriers.””> The SBA has
developed a small business size standard for this category, which is: all such firms having 1,500
or fewer employees. According to Census Bureau data for 2007, there were a total of 3,188
firms in this previous category that operated for the entire year.” Of this total, 3,144 firms had

* WARREN COMMUNICATIONS NEWS, TELEVISION & CABLE FACTBOOK 2006, “U.S. Cable Systems by Subscriber
Size,” page F-2 (data current as of Oct. 2005). The data do not include 718 systems for which classifying data were
not available.

%47 U.S.C. § 543(m)(2); see also 47 C.F.R. § 76.901(f) & nn.1-3.

747 CFR. § 76.901(f); see FCC Announces New Subscriber Count for the Definition of Small Cable Operator,
Public Notice, 16 FCC Red 2225 (Cable Services Bureau 2001).

8 These data are derived from R.R. BOWKER, BROADCASTING & CABLE YEARBOOK 2006, “Top 25 Cable/Satellite
Operators,” pages A-8 & C-2 (data current as of June 30, 2005); WARREN COMMUNICATIONS NEWS, TELEVISION &
CABLE FACTBOOK 2006, “Ownership of Cable Systems in the United States,” pages D-1805 to D-1857.

* The Commission does receive such information on a case-by-case basis if a cable operator appeals a local
franchise authority’s finding that the operator does not qualify as a small cable operator pursuant to § 76.901(f) of
the Commission’s rules.

0 47US.C. § 571(a)(3)-(4). See Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, MB Docket No. 06-189, Thirteenth Annual Report, 24 FCC Rcd 542, 606 para. 135 (2009)
(“Thirteenth Annual Cable Competition Report™).

3! See 47 U.S.C. § 573.

2 US. Census Bureau, 2007 NAICS Definitions, “517110 Wired Telecommunications Carriers”;
http://www.census.gov/naics/2007/def/ND517110.HTM#N517110.

3 U.S. Census Bureau, 2007 Economic Census, Subject Series: Information, Table 5, Employment Size of Firms for
the United States: 2007, NAICS code 5171102 (issued Nov. 2010).
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employment of 999 or fewer employees, and 44 firms had employment of 1000 employees or
more.”* Thus, under this size standard, most cable systems are small and may be affected by
rules adopted pursuant to the Notice. In addition, we note that the Commission has certified
some OVS operators, with some now providing service.” Broadband service providers (“BSPs”)
are currently the only significant holders of OVS certifications or local OVS franchises.”® The
Commission does not have financial or employment information regarding the entities
authorized to provide OVS, some of which may not yet be operational. Thus, again, at least
some of the OVS operators may qualify as small entities.

D. Description of Projected Reporting, Record Keeping, and other Compliance
Requirements for Small Entities

16. The Notice seeks comment on rules that would affect small television broadcast
stations and MVPDs by requiring them to pass through a secondary audio track, containing video
description, with any described programming that is provided by a network. The description
need not be passed through if the station or MVPD does not have the technical capability to pass
it through, or if the entity is already using all of the secondary audio capacity associated with that
program for other program-related material. If any small entities are subject to the separate
requirement to “provide” video description, we anticipate that they will do so by passing
description through to viewers. This separate requirement will thus impose no distinct burden on
small broadcasters or MVPDs. These requirements may in some cases result in the need for
engineering services. The Notice seeks comment, in part, on whether the rules could require the
purchase of additional equipment.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

17. The RFA requires an agency to describe any significant alternatives that it has
considered in reaching its proposed approach, which may include the following four alternatives
(among others): (1) the establishment of differing compliance or reporting requirements or
timetables that take into account the resources available to small entities; (2) the clarification,
consolidation, or simplification of compliance or reporting requirements under the rule for small
entities; (3) the use of performance, rather than design, standards; and (4) an exemption from
coverage of the rule, or any part thereof, for small entities.”” We seek comment on the
applicability of any of these alternatives to affected small entities.

18. The requirements proposed in the Notice, including those affecting small
broadcasters and MVPDs, are largely mandated by Congress. They would in most cases create
minimal economic impact on small entities, and could provide positive economic impact by

> See id.
> A list of OVS certifications may be found at http://www.fcc.gov/mb/ovs/csovscer.html.

3% See Thirteenth Annual Cable Competition Report, 24 FCC Rcd at 606-07 para. 135. BSPs are newer firms that
are building state-of-the-art, facilities-based networks to provide video, voice, and data services over a single
network.

75U.8.C. § 603(c)(1) — (c)(4).
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increasing viewership by persons with visual impairments. The Commission has statutory
authority to determine the effective date of the rules, and to exempt parties or classes from
operation of any or part of the proposed rules. We invite small entities to submit comment on
the impact of the proposed rules, and on how the Commission could further minimize potential
burdens on small entities if the proposals provided in the Notice, or those submitted into the
record, are ultimately adopted.

F. Federal Rules that May Duplicate, Overlap, or Conflict with the Proposed
Rules

19. None.
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I INTRODUCTION

1. In thus Reporr and Crder, we adopt rules designed to bnng the benefits of video descniption to the
commercial video marketplace. Video descnption 1s the deseniption of key vizual elements m programmuing.
wmserted mto natural pauses w the audio of the programmung. It 15 designed to make television programmng
more accessible fo the many Amencans who have visnal disabilines. As we have noted m tlns proceeding
and elsewhere, television 1s the primary source of news and informanon for the majonty of Americans, and
provides hours of enfertainment each week The Comwmssion has already adopted rmles to make the
important medum of television more accessible to persons with heanng disabilities.” Today we adopt mital
video desenption mles to make television more accessible to persons with visual disabilities.

2. Public broadcasting has developed and refined the process of producing and distnbuting
programuung with video description over the fast ten years, bur virmally no commercial market has
followed Descriptive Video Service (DVS). associated with the noncommercial broadcast station
WGBH, has described mere than 2000 PBS programs. and more than 80 films for the Tumer Classic
Movies channel * Currently, DVS provides “closed” video description — which muns on the Second Audio
Program (SAP) channel and so can be heard at the discretion of the viewer — for four daily programs,
several weskly programs. selected episodes of other series, and selected specials® Some commercial
broadcasters also have the technical ability to provide “closed” video descniption but none have done so.
Some cable systems have the capability to provide programming with video description, but do so only on
very linuted channels. such as the Tumer Classic Mowvies channel, and little if any of this programnung is
available without the assistance of public funding® As a result only a very small fraction of
programinng contams video description.

3. This Report and Order follows Commission review and study of video descniption for nearly five
yeats. including three notices on the matter, and two reports to Congress. The Commnussion issued s first
Norice of Inquiry on video descriprion m 19957 Section 713(f) of the Comnmumications Act.” added by
the Telecommumcanons Act of 1996, directed the Compussion to commence an moqury on video
deseription. and report to Congress on 1ts findings. Using the record developed i response to the First

! See Closed Captioning and Video Descnption of Video Programming, Implementation of Section 305 of the
Telecommumnications Act of 1996, Vidao Programmung Accessibility, MM Docket No: 93-176, Report and Ovder,
13 FCC Red 3272 (1997), recon, granted in part and denied in part, 13 FCC Red 19973 (1998) (adopring closed
captioning rules). See also Second Report and Order, FCC 00-136 (released April 14, 2000) (adepting ules to
enhance the accessibility of emergency information for persons with hearing disabilities).

*TWGBH at 2. The commenters and reply commenters an this proceeding, and the abbreviations by which they are
referred to o this document, are set forth m Appendix A

3 “PRS Schedule” (vizited June 13, 2000} <wronw webh orgfweh/aecess!dve/drapbs html=

* With financial assistance from the U S Department of Education, the Narrative Television Network also
provides “open” video descniption (7., as discussed below, the video description cannot be turned off) for the
Good Life TV Neétwork, In addition Kaleidoscope Television, the cable programming network devoted to the
lifestyles of persons with disabilities, provides “open” description of movies each week.

% Closed Captioning and Video Description of Video Programmnung. MM Docket No. 93-176. Netics af Inguiry.
11 FCC Red 4912 (1995) (Firss NOI).

S47U5.C. § 613D
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NOI the Comnmussion 1ssued the required report to Congress i 1996 The Commission then ssued a
second Nefice of Inguiry m 1997 % and subnutted more information to Congress on video description 1m its
1997 annual report on competition m the markets for the delvery of video programmung’ Given the
importance of enhancing the accessibility of video pregramnung to persons with visual disabilities. and
the fact thar commercial broadcast stations and MVPDs had not developed wideo descniption further
during our periods of review. we issued our Natice of Proposed Rulemaline last vear in 1999 1

4 The record demonstrates the importance of video description to persons with visual disabilities,
although support for our proposal was not unamimous among blind and low vision commenters.'
MMargaret Pfanstiehl. a proneer in the field of video descniption and who herself has low wiston. explams
that “when plays, movies. films . . . are professionally descoibed, a wealth of wformation becomes
avatlable. Blind children and adults are amazed at the prevalence and importance of body language 1n
transnutting non-verbal messages.™ The comments of the American Council of the Blind contained more
than 250 e-mails and letters of support for rules, which explained how video description enhances the
understanding of blind and low vision people of television programming and cultural behavior such as
body language. and gives them a feeling of mdependence ¥ One commenter said that “[wlhether or not
one stll defines the medmm as a “vast wasteland ™ there 15 no denying that TV = the mechanism we
Amernicans mum to. 1o define ourselves and one another. Blind people have just as mmch need as any other
Americans to expenence this medinm ™ A user of WGBH's DVS echoes smmilar views: “Tw]hether
entertaining, educational or cultural, television has become an integral part of Amenican hife. I and other
blind and visually impaired people, have abways participated 1n television viewing, but with DVS, we are
finally participanng equally.™ Helen Hams, founder of a description service, says that “[v]ideo
description effectively bndges the gap between the blind and mamstream society by creating a shared

T¢losed Captioning and Video Description of Video Programming. Implementation of Secfion 383 of the
Telecommunications Act of 1996, Video Programming Accessibility, MM Docket No. 95-176, Reporr. 11 FCC
PBicd 19214 (1996) (Fideo Accessibility Repor?),

¥ Annual Aisessment of the Status of Competition in Markets for the Delivery of Video Programming, CS Doclet
No. 97-141_ Netice af Inguivy, 12 FCC Red 7829 (1997},

¥ Annual Assessment of the Status of Competition in Markets for the Delivery of Video Programmung, CS Docket
No. 97-141. Fowrth Annual Report, 13 FOC Red 1034 (1998) (Fourth Anmual Report).

® Implementation of Video Description of Video Programming, MM Docket No. 99-339. Novice of Proposed
Rulemaking. 14 FCC Red 12843 (1999) (Notice).

Y The American Council of the Blind, the American Foundation of the Blind, and many persons with visual
disabilities filed comments supporting the Commission requiring some programnung to contam video description.

The National Federation of the Blind and a pumber of its members, however, filed comments asking the
Commission to take steps to enhance the accessibility of text-based wformation in video programaming (such as
emergency mformation, the names of speakers. and contact information 1 advertisements), mstead of requmng a
limited amount of programming to contain video descrnption. We address these requests below.

1 Metropolitan Washington Ear at 7.
B ACB at Appendiz A
¥ ACB at Appendix A (e-mail of Penny Reedes).

E2DVE Viewsr Comments” (vistted June 13, 2000), <wwwowegbhorefwebh/access/dvs/dvscomments htmi=.
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experience which leaves the blind with an mcreased sense of normaley in their lives. ™

5. Govemnment officials and industry members have supported video descniption as well. Several
members of Congress have submutted letters to the Comnussion in support of our proposals, and at least
one mdustry member has subnuted a letter i support of video deseription.

6. Today we adopt minal video description rules. designed to benefit persons with visual disabilines.
but not 1mpose an undue burden on the programmuing production and distnbution mdustnes. As explained
below, we conclude that we have the authonity to adopt videa description rules. and require the fop broadeast
stattons and multichannel video programnung distributors (MWVPDs) to provide programming with video
descripnon on the top programmumng networks.  Tlus wall ensure that the broadeast stations and MVPDs that
reach the most people will provide wideo description for the most watched programnung. We also adopt
mules to enhatice the accessibility of emergency mformation for people with visual disabilines. Specifically,
we adopt rules as follows:

s  We requure affiliates of the top four commercial broadeast TV nerworks in the top 25 TV markets to
provide 50 hours per calendar quarter of pnme time and'or children’s programming wiath wideo
description,

s  We also require MVPDs with 50,000 or more subscribers to provide 50 hours per calendar quarter of
prme time and'or children’s programming with video description on each of the top five national
nonbroadeast networks they carry.

* In addition, we requure any broadcast station, regardless of its market size, to “pass through” any video
description 1t recerves from a programnung provider, if the broadeast station has the techmcal capabiliny
necessary 0 do so. and we require any MVPD. regardless of s number of subscribers, o “pass
through™ any video descnption it receives from a programmung provider, 1f the MVEPD has the techmical
capability necessary to0 do so on the channel on which 1 distnibutes the programnung of the
programmng provider.

*  The first calendar quarier these mles will be effectve will be Apnl-Tune 2002

¢ We also requare broadcast stations and MWVPDs that provide local emergency information through a
regularly scheduled newscast, or an unscheduled newscast that wmtermipts regularly scheduled
programumuing. to make the cniical detals of that informanon sccessible to persons with visual
disabilities 1n the affecied local area. We also require broadcast stations and MVPDs that provide local
emergency mformation through another manner, such as a “crawl” or “scroll” to accompany that
information with an aural tone to alert persons with visual disabilities that they ars providing emergency
wformation. These rules relating to emergency mformanon will become effective upon approval by the
Office of Management and Budget

7. The rles we adopt todav mark a starong poun for further development of video descriphion.

¥ RPlat2.

“ Letter from Eep. Wayne T. Gilchrest o William E. Kennard. Chaymman, FCC (March 22, 20007, Letter from
Bep. Gerald D. Kleczka to Wilkam E. Kennard, Chatrman FCC (March 22, 2000): Letter from Sen. John F
Kerry to William E. Kennard. Chairman. FCC (July 1. 1999): Letter from R E. Tumer, Vice Chainman. Time
Wainer, to William E. Kennard, Chairman, FCC (May 4, 1999}
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depending on the efficacy of and consumer demand for, video descniption implemented as a result of tlus
Report and Order. We expect the expenience of the broadcast stations, MVPDs, and networks affected by
our rules to guide the mdustry, the public, and the Commission on whether, how, and when we should phase
1 more broadeast stations and MVPDs_ as well as more programmung. Although the mules we adopt today do
not apply to digital broadcasts. we expect ultimately to require digital television broadeasts te contam
video description. We believe, however, that the decision on how and when to develop those
requirernents shonld come after there has been further expenence with both digital broadeasting and video
description.

II. BACKGROUND
A. Audience for Video Description

8. Video description 1z designed to make television programming more accessible to persons with
visual disabilines, and enable them to “hear what they cannot see.™™ Thus. the primary audience for
video description 1s persons with sisual disabilines. Estimates of the number of persons with visual
disabilities are as high as twelve million ™ Tlus estimate includes persons with a problem sesing that
cannot be corrected with ordinary glasses or contact lenses. with a range 1n severity ™

% A disproportionate number of persons with visual disabalities are semors. The National Center
for Health Statistics reports that eve problems are the thurd leading cause. after heart disease and arthritis,
of restricting the normal daily activities of persens 65 vears of age or older™ Wlile only 2-3% of the
population under 45 vears of age has wisual disabilities. 9-14% of the population 75 vears of age or older
does.™ This means that as the population ages, more and more people will become visually disabled

10. Secondary audiences for video descniption exist as well For example, at least one and a half
million children berween the ages of 6 and 14 with learnmng disabilities™ may benefit from video
deseription. Because the medium has both audio deseriprion and visual appeal. 1t has sigmficant potential
to capture the attention of learmng disabled children and enhance their mformation processing skalls.

¥ Fyee NOL 11 FCC Red at 4913, ¥ 1 (WO {citing Telecommunications Reform. Hearings on 5. 1822 Before the
Committee on Commerce, Science, and Transportation. 103% Cong., 2d Sess. {1994) (statement of Margaret B
Pfanstiehl, President of the Metropolitan Washmeton Ear)).

¥ Notice, 14 FCC Red at 19847, 95 {citing Letter from Layry Goldberg, Director. CPB-WGBH Mational Center
for Accessible Media. to Meryl Ieove. FCOC 2 (Nov. 4, 1908) (NCAM Lefter)). Seealse AFB at 110 million
“blind or visually"impaired Americans): U5 Dept” of Commerce. Economies & Statistics Admin . Bureau of the
Census, Statistical Abstract of the TS 1492 (1998) (8 mallion).

2 Notice. 14 FCC Red at 19847, 73 (ctting NOCAM Letterat 3). NFB states that approximarely one nulhon people
are legally blind. WFE at 1.

3 Notice, 14 FCC Red at 19847 9 8 (citing WCAM Lerter ar 3-8},
2 1508 Statistical Abstract of the U5, at 149,

= Taclyn Parker and Comne Kirchner, Whe 's Warching? 4 Profile of the Blind and Visually Impaired Audience
for Telavision and Tideo at v (1997).

* 1208 Statistical Abstract of the TS at 150

41



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 00-258

Described wvideo progranuming capiializes on the different percepmial strengths of learmng-disabled
children. painng therr mere-developed modaliy with ther less-developed meodality to reinforce
comprehension of information =

B. Process of Providing Video Description

11. WGBH's DVS states that its process of desenbing programnung begms with a descrniber viewing
a program. and writing a senpt to desenibe key visual elements. The descniber tumes the placement and
length of the descnption to fit within natural pauses in the dialogue. The narration 1s recorded and nuxed
with the ongmal program audio to create a full audio track with video description.  That audio track 1s
then laid back to the master on a spare channel if the programming 15 intended for broadeast. and to 3
separate master if it is intended for distnbution by home video™® When the audio track with video
description 1s provided on a separate audio channel for broadcast. viewers decide whether they wish to
hear the video description. Viewers who wish to hear the description must activate the Second Audio
Program (SAP) channel on thewr TV sets or VCRs. “Clesed” wideo descniption refers to the process of
providing video deseription on the SAP channel ¥ SAP reception 15 a standard feature of most TV sets
and VCEs built since 19905 SAP-capable TV zets and VCRs can be relatvely inexpensive — less than
$1350 — and converter boxes are also available for use with TV sets and VCRs that are not SAP-capable #

12. WGBH describes programnung for approxumately $4000 per hour. and the Narrative Telewvision
Network. wlich also currently desenbes programmung, does se for apprommately 52000 per hour™® Grven
that PBS" programmung budgets are around $1.5 mullion per liowr for dramas, and $750,000 per hour for
documentanes. ! WGBH s current cost of deseribing progranmming is less than 1% of the production budget
of PBS documentanes and dramas. WGBH. as well as the Namative Telewision Networle state that the
production schedules for wideo description are sinular to those for closed caphioning. and that the process has
been reﬁged over the twenty vears that closed captioning, and the ten years that video desciption. has been
provided ™

13. Programmmg providers that wish to distribute progranmmung on the SAP channel typically need
the capabality to support thres audio channels af all powits in the distribution process. This 1= because two
audio channels are used to support left and nght stereo. so that a third audio channel 15 necessary to
support 3 monaural mux of the mam audic and the wideo desenption. The programming provider
transnuts both audio tracks as part of 1ts main signal Networks, broadeast stations, and MVPDs that do

B Natice, 14 FCC Red at 19848, 9 7 {citing NCAM Letter at ).

* “Frequently Asked Questicns about Descriptive Video Service,” (visited Juae 13, 2000)
<www. webh org'webhiaceess/dvs/dvafag html>

By contrast. “open” video description refers to the process of promding video description as part of the main
audio track.

# WGBHat 2.

* Norice. 14 FCC Rod 3t 19849, 7 12 (citing NCAM Letter at 13).
¥NTN at 2-3. WGEH at 17,

' WGBH at 16.

TN Reply at 2: WGEH Reply at 27.
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not have the capability to support three channels of audio generally need 1o upgrade equipment and plant
winng to do so. The cost depends on the amount and nature of the equipment that needs to be upgraded.
According to WGBH, 169 public TV stations have mstalled the necessary equpment to provide
programming with video description via SAP* and the one-time routing and transmussion costs of doing
so ranged from $5.000 to $25.000*

14, A mumber of commercial broadeast and nonbroadceast networks have provided programming with
Spanizh language as a second audio program.  Each of the top four commercial breadeast TV networks
has provided & Spanish language soundirack as a second audio program. on at least an ocecasional basis:
At leasi thuty-three ABC affiliates have the capabilitv to pass throngh a second soundtrack on the SAP
channel: ar least twenty-three Fox affiliates do: and approximately twenty NBC affiliates do® Some
nonbroadeast networks, such as HBO and Showtime. also have offered a Spanish lansuage soundtrack as
a separate andio program ™ and. as noted above. Tumer Classic Movies has provided a soundrrack with
video description as a separate audio program Some MVPDs that carry their programming provide the
andio on the SAP channel. Informanon submutted by the NAB and WCTA suggest that the cost for any
network that cannot currently support a third avudio channel to upgrade s faciliies to do so on a
consistent basts ranges from $100,000 to over $1 mullion®

¥ WGBH at 15

* Notice. 14 FCC Red at 19855, 26 (citing NCAM Letter at 10). In its formal comments, NAB also providad
some information on costs: it stated that one major networlk estimated that it would cost its affiliated stations
800,000 to upgrade their satellite receiver facilities. and that it would cost its owned and operated stations
$200,000 to npgrade their studics. NAB at 16-18. NAB does not identifyy the netwotk, or the number of the
network’s affiliated and owned and opetated stations that need to upgrade their faciliies. Therefore. 1t 15 not
possible to use the information to determine a per-station cost

One week before the Commisston 1ssued the Sunshine Notice in this proceeding, the NAB submmtted an ex parre
presentarion which indicated that 1t would cost stations on average 5160 000 per station to support video
descrption. See Letter from Jack N. Goodman, NAB to Magalie R Salas, FCC 1 & App. at 6 (July 7, 2000)
(WAB Iuly 7 Ex Parte). WAB still did not provide any detailed support for these cost figures. In evaluating the
parties’ cost data. we give WGEBH's greater weight becanse they are represented to be bazed oa the actual
experience of noncommercial stations that have upgraded to support programoung with video description.

B “Monday Night Football on SAP” (Auzust 6. 1999) <www abemnf go.com/newsnewsI 9080803 page html -
{identifying ABC affiliates in at least 33 markets where SAP s available). “FOX Sports to broadeast 70 A1l Star
Game™ (visited June 1, 2000} <wwwmajorleag . 1999/alistar/news/foxbroadeastimml> (noting that 23 Fox
affiliates have the technical capability to carry SAP): Elizabeth Jensen. “Networlks See Benefirs of Becoming
Bilingpal” (Augnst 8. 1999) <www nabe org/pressireprints/80080% hitml> (stating that fewer than 20 NBC
affiliates have SAP technoiogy). Althongh Commission staff has aot been able to locate any information
wientifying the number of CBS affiliates with SAP capality, the CBS network has provided Spanish language
audio for the SAP channel Id.

® UBOat 5: NCTA Reply at 9-10.

ST NAB at 13-16: NCTA at 14-15, Although sz noted each of the top four commercial networks already provides
zome Spanish langpage audio for the SAP channel, NAB states that an unidentified major network estimares that 1t
wonld cost over 81 mullion to upgrade 1fs network ongimation center and satellite distnbution system to support a
third audio channel en a consistent basis. NAB at 15-16. NCTA estimates that 1t would cost between $100.000
and 5200.000 for cable networks that cannot currently support a third auvdio channel to upgrade their facilities to
doso. NCTA at 14-15;
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C. Commission Activities

15. The Comnussion first considered video description when 1t 1ssued a Notice of Figuiry on closed
captioning and video description on December 4. 1995 Several months later. the Telecommmnications
Actof 1996 became law. Section 305(f) of the 1996 Act added new section 713 to the Commumications
Act of 1934.* Section 713(f) directad the Commission to commence an inquiry on video description. and
report to Congress on its findings, mchuding an assessment of “appropnate methods and schedules for
phasing video deseriphions mio the marketplace. techmieal and quality standards for video descriptions, a
defimtion of programmmng for which video descriptions would apply. and other technical and legal 1ssues
that the Commmssion deems appropnate ™

16. On July 29. 1996, the Commussion released the required report ™ The Commission suggested that
“[iJmitial requirements for video description should be applied to new programmung that is widely
available through national distribution services and attracts the largest audiences, such as pnme time
entertamnment serses. . . . Lower pononty for video description should be given to programmung that 1s
primarily aural m nature, including newscasts and sports events ™ The Comnmssion concluded that it
should momitor the service and seel more information 1 the context of its annval report on competition 1
the market for the delivery of video programming

17. On January 13, 1998, we released our second report on video descniption, as part of our annual
report to Congress on competition in the market for the delivery of video programmmng * We stated that
“any requirements for video description should begimn with only the largest broadeast stattons and
programnung networks that are better able to bear the costs mvolved. . . . For example. a nunimal amount
of wideo descripnon could be required to be provided by the larger broadcast stations in the larger
markets, and by the larger video progranmming networks ™ The Commussion also suggested that “a
period of tral and expennmentation would be beneficial so that more specific mformation would be
available as to the tvpes of programmung that would most benefit from desenpuion. the costs of providing
video description. and other matters ™

18. In November of last vear, we adopted a Nofice of Proposed Rulemaking in this docket. given thar
video description had not become more widely available 1n the commmercial video marketplace. As set
forth 1n greater detail below, we outlined i the Notice a kind of proposal that we envisioned as a staring
pomnt for our titial video deseription rules. Consistent with our cbservations in the reports to Congress.
we proposed to requare the larger broadeast stations and MVPDs to provide video deseniption for the

* Finst NOIL 11 FCC Red 4912

® 47UsC §613

* ideo Accessibility Report, 11 FCC Red 19214
11 FCC Red at 19270, 9 140,

11 FCC Redat 19271, 9 147,

=3

Fourth Annual Report, 13 FCC Réd at 1034, The Commission had previously released a notice on video
description, among other things, to develop a record for this report. See Second NOL 12 FCC Red 7829,

=11 FCC Redat 1170, 7271,

# 11 FCC Redat 1170, 9271

45



Federal Communications Commission FCC 11-36

46



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 00-258

most-watched and widely distributed programmung We recerved more than 100 comments and reply
comuments in response to the Norice ™

III. ENTITIES TO PROVIDE PROGRANDMING WITH VIDEO DESCRIPTION
A Breadcast Stations in Top 25 DAAs

19. Background. In the Norice. we proposed to hold broadcast stanons m the top 25 DMAs and
affiliated with the four largest commercial broadrast networls responsible for providing programmung with
video description.” We sought comment on our proposal, and on the costs associated with both producing
and distributing described programmung . Although NAB argued agamst any rules (suggesting among other
things that 1t would be costly to provide wideo descniption), 1t supported our proposal to limit the rules to
affiliates of the top four networks m the top 25 DMAs 1f we established rules * Other commenters; however,
asked that we requure affihiates of other nerworks. such as PAY. UPN. and WB. o prowvide programsming
with video descoption.” Some commenters also asked that we requure stations in DMAs beyvond the top 23
1o prm'i_:]ie programnung with video description now. and that we adopt a schedule to phase in stations m all
DMAs ™

20. Discussion. We adopt our proposal 1o requare broadcast stations m the top 25 DMAs affiliated with
the top four commercial broadeast networks (ABC. CBS. Fox. and NBC) to prowvide programmang with
video desenption.™ Our zoal m tins proceeding 1s to adopt rules desizned to enhance the availability of video
descrniption. but not mmpose an undue burden on programming producers and distributors. Broadcast stations
in the top 25 DMAS reach apprommarely 50% of U.S. TV househiolds * Those affiliated with the top four
broadcast networks provide the highest-rated programmung, 7 e.. the most-watched. and therefore the most-
advertiser-supporied. programmmg. Some affiliates of the top four networks m the top 25 DMAs already
have the technical capability necessary to provide programumung with video deseriptionn Those that do not
are likely to have the resources to acquire that capability without bemg unduly burdened. Indesd, NAB
survey data suggests that between one-third and one-half of the broadcast stations 1 the fop 25 DMAs

** The commentets and reply commenters. and the abbrewviations by which they are referred to m this document,
are et forth i Appendix A

" 14 FCC Rod at 19854, 25,

*# 14 FCC Red at 19855, 926,

“NABReplyatT.

*® ACB at 4-5; MATP at 2; NTVAC at 7; WGBH at 3

% Clive at2 (top 33 markets mwtially): NTVAC at 3 (fop 35 markets minally}; WGBH at 3, 4-3.9_ 11 (top 33
DMASs imtially].

- Implicit in our decision to hold the largest broadcast stations (and larger MVPDs, as defined below) responsible
for providing programming with video description is the decisicn to hold programming distributors, as opposed to
programming producers, responsible for compliance with our rules.

* Nielsen Media Research, Inc » Media Research Services Group, “U.S. Television Household Estimates.” (Sept.
1999}
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already broadeast on the SAP channel ®  Although we mught require more broadcast stations to provide
video descniption over ume. depending on the efficacy of and consumer demand for. video description
implemented as a result of this Rapart and Order. we believe that we should postpone adopting a phase-in
schedule unnl after the broadeast stanons and MVPDs that are subject 1o our munial mles have gamed some
expenence providing video descniption.  This expenience can provide the industry. the public. and the
Commission with an informed basts upon which to propose such a schedule

21, In order to help vs determine wlnch stations we should require to provide video descrniption. we
sought comment 10 the Notice on the number of broadcast stations that have SAP capability, and the cost to
become so equpped ¥ No commenter provided data on the mumber of commercial broadeast stations that
have the capability to broadcast on the SAP channel ™  As noted zbove. however. each of the wop four
commercial broadcast TV networks has provided Spamish langnage audio on a second soundirack. and a
number of thew affiliates have camed that soundtrack. ABC has advertised that 1t prowides Spanish
language for the entire season of Monday MNight Football. and that affiliates 1n at least thurty-three markets
transnnt that audio on the SAP channel” Many of these affiliates are in the top 25 DMAs. Fox has also
provided Spamsh language audio for several programs, and at least twenty-three affiliates have the capability
to broadcast that audio on the SAP channel ® NBC has provided Spanish audio for several programs, and
approximately twenty NBC affiliates have the capability to broadeast that awdio on the SAP channel CBS
has also provided Spanish language audio on the SAP chanmel ® Other broadceast networks, such as PAX,
UPN, and WB. however, do not appear currently to offer Spanish language audio on the SAP channel

22. The NAB suggests that the networks and thewr affiliates that have offered Spamsh language audio
have emploved ad fhioc. only temporary solutions 1o do so, and that 1t 15 altogether different — and may cost
one “major network” over 51 mullion. and s affiliates (in the aggregate) hundreds of thousands of dollars —
to support a third audio channel on a consistent basis.® Aside from the fact that NAB does not document or
explam these costs in any detail. the simple fact that the networks and their atfiliates have provided Spanish
language as a second audio program — with one network providing several hours per week for an entire
season — mdicates that 1t can be done n a cost-effechive manner. In addition. WGEH states that the PBS
network did not spend anvwhere near $1 mullion to upgrade 1ts ongmnation center and satellite distnbution
system o support video description.” As we observed in the Notice, WBGH also poinrs out that it cost PBS

* NAR submitted survey data that shows that: 45% of stations m DMAs 1-10 equipped to broadeast on the SAP
channel in fact do so. and 35% m DMAs 11-25 do so. NAB App. até

% 14 FCC Red at 19855, 126,

* NAB did not provide amy information m it comrments on the number of commercial broadeast stations that have
the capability to broadeast on the SAP channel. As part of a later ex parte presentation. howevet. NAB indicated
that apptoximately 70% of broadcast stations in the top 30 DMAs have the capability to broadcast on the SAP
channel. NAB July 7 Ex Farte at App. at 2.

o “Monday Night Football on SAP” (Aug. &, 1999} <abemnf go.conynews/news 19990803 page html>,

B opox Sports to broadcast 709 ALl Star Game” (visited June 1, 2000)
“www majortess 1999/ allstar/news/foxbroadeoast htmi=.

* Elizabeth Jenzen, “Networks Ses Benefits of Becoming Bilmgnal” (Aug. 9. 1909
“trww nabe org (press réprints/99080%e html:

% NAB at 15:19,

 WGBH Reply at 17,
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member stations only around $3000-$25.000 to upgrade their stations to acquire the technical capability to
support video deseription.® In addition. WGBH offers a vanety of technical selutions at every point in the
distribunion process to suggest that the cost of supportng a third audio channel 15 far less than NAB clams #
WGBH further suggests that the revenues of the largest broadcast stations are more than sufficient to offset
any costs associated with uperading ® The annual advertsing revermes of the primary affiliaies of the top
four commercial networks in the top 25 DMAs range from $28 million to $315 million ®

23 NAB suggests that any equipment that 15 upgraded to support a therd audio channel wall becoms
obsolete when the netwerks and the stanons fully converr to DTV.® WGBH suggests. however, the
equipment fo support more audio channels will be necessary for DTV, such that any money spent now waill
not be wasted” Accordmg to WGBH. our video description rules therefore will work in tandem with the
transthion to DTV,

B. Multichannel Video Programming Distributors with At Least 50,000 Subscribers

24. Backeround. In the Notice, we proposed to requure the “larger MVPDs" to provide programmumg
with video description on nonbroadcast networks that reach 50% or more MVPD households.®  We sought
comment on how to define larser MVPDs, and on our proposal ¥ NTVAC and WGBH both suggested that
WWPDs that serve 500,000 or more subscribers should qualify as larger MVPDs. and WGBH explained that
eighteen multiple svstem operators (MSOs) would so qualify.™ NCTA suggests. however. that any cut-off
for larger cable operators should take mto account the size of each svstem. sumice a large MSO mav have

# 14 FCC Red at 19855, 726, Asnoted above, NAB submitted an ex parre presentation one week before the
Commission 1ssued its “Sunshine Motice,” which suggested that 1t wonld cost stations on average $160.000 to
epgrade their facilities to support video descniption. NARB July 7 Ex Parfe at 1| & App. 6. As explained above, we
give WGBH s cost figures greater weight.
B weBH Reply at 18-22. WGBH deseribes possibilities and sclutions for every point in the distribution process.
WGBH explains that all major professionsl tape formats used by networis and studios support four channels of
audio. It identifies common solutions for routing multiple channels of audio around a nerworl or studio plans. It
states that standard microwave techuology (used by a netvrork between its origination center and uplink facilities.
or by the station between its studio and dowalink facilities or transmitter) has supported nmlitiple sudio channels
for years. If also states that a single satellite transponder can support many services. including multiple audio
channels.

WGEH also describes an alternative, mexpensive solution. whete additional awdio 15 mserted into the vertieal
blanling interval (VBI). which renders rewiring and some other upgrading nnnecessary. WGBH states that the
necessary encoder costs $2.1530-and the necessary deceder costs $1,700. WGBH at 21.

* WGBH Reply at 24,

% BIA Research Inc.. Media Access Pro Database. July 11, 2600,
% NABat 19,

“ WGBH Reply at 18,

% |4 FCC Red at 19854-10855, 935

® 14 FCC Redat 19854-19855, 9 25

“NTVAC at 7: WGBH at 10,
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systems around the country that vary sreatly i size”' NCTA also powmts out that more than 40 cable
networks serve 30% or more of MVPD households.™ and that a cable system would need to associate SAP
capability with each chamnel on wlhich it seeks to provide programnung with video description ™ NCTA
suggested that only 5-13% of the channels of a typical cable system currently have such equuipment. and that
1t would cost several thousand dollars per channel to acqure if, and an additional several thousand dollars 1o
upgrade satellite recerving squipment.” Direc TV suggests that DBS operators should not qualify as “larger
MVFDs” becanse of the “umque burdens™ that providing programming with video descnption would place
on them, particularly i providing the programming of local broadcast stations.™

25 Discussion. We require MVPDs that serve 50.000 or more subscnibers to provide programnung
with video descnption on each of any of the top five nonbroadeast networls they carry, as defined by prune
time audience share. as well as the progranmmng of broadcast stations and other networks they camry, under
certam circumstances, as desenibed below. We believe tlus result 15 consistent with our goal of enhancing
the availability of video description without imposing an undue burden on the programming production and
distribunion mdustries. The larger MVPDs™ as we define them mclude approximately 275 cable systems
that serve approxumately 50% of MVFD households. and two DBS systems that serve 12 mullion
eustomers. The top five nonbroadceast networks as we define them melude those with the mostwaiched
programming during prime tme.

26. As NCTA explams.” cable systems and other MVPDs must have the capability to support a third
audio channel for each channel en which they mtend to provide programnung with video descnption. Thus
suggests that. wiale 1t rmght not be burdensome for many nonbroadcast networks to provide programmung
with video descriphion. it nught be burdenseme for cable systems and other MVPDs to retransout
programmmg with video description on many nonbroadeast networks. We have therefore decided to it
the number of nonbroadcast networks for which “larger MVPDs™ nmist provide videe descoption to a
smaller nmumiber than we proposed. We select the top five nonbroadcast networks. Given that we below
require MVPDs to provide programmung with video description during prime time.” we define the top five
nonbroadeast networls in terms of prime tume audience share. as determined by an average of MNielsen prime
tume ratmgs for the tume penod October 1, 1999-September 30, 2000, We recogmuze, of course. that the top
five notibroadeast networks, 25 measured by audience share, do not typically have as lugh an audience share
as the top four broadeast networks, or even the broadeast networks that are not subject to our rules. as several

T NCTA Reply at 14,
NCTA at 23
BNCTA at 1517,
MNCTA at 15-16.

" Direc TV at 5-6, 2. For example, DirecTV explains that it 15 a national service that carries the programmmng of
many broadcast stations affiliated with the top four networks m the top 25 DMAs. with the result that a
requirement to carry video description of these stations alone would require it to carry video description on 100
chanviels. DirecTV at §.

e Cable Industry ata Glance: Systems and Subscribers by Number of Subscribers in System” (vistted May 23,
2000) <pcta cyberserv.com/gs/nser_pages/devinnm ofsubs).cfm>,

TNCTA 2t 23,

" MVED: may instead provide video description for ehildren’s propramiming 1f they prefer.
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Commenters poit out™  These nonbroadcast networks, however, have substantial resources, and our
underlying goal m this proceeding 1s to enhance the availalality of wideo description without 1mposing an
undue burden on the television programmung preduction and distnibution industries.

27. The per-channel costs for MVPDs also suggests that the cut-off for “larger MVPDs" should be
based on cable svstem size. not MSO size. No commenter, however, suggested a particular system size. We
have decided to apply our miles to svstems with miore than 50,000 subscribers. These systems include
appraxmately 275 cable systems that reach approsamarely 50% of cable subscnbers. yust as our rules affect
broadcast stations that reach approxumately 50% of US. TV househelds. NCTA suggests that the masamum
costs for cable systems to upgrade equupment would be around $3000 per channel (32000 per channel to-add
a stereo generator with SAP capabality, and 51200 per channel to add additional decoders or sound
processing capabilities, or to upgrade satellite recervers).™ These costs appear to be more than offset,
howsver. by revenues. If each subscriber pavs an average of approximately $45/month for cable service™
provided by a system with 50.000 subscnbers, the smallest cable system subject to our miles would appear to
collect $2.25 nullien per month. or $27 nullion per year. These revenues do not mnclude those from other

82
SOUICES.

28. Our decision to apply our rules to MVPDs that serve at least 50,000 subscribers wall also wmclude
two DBS systems that together reach an addittonal 12 nullion subscribers. Direc TV indicates that it would
need to modafy 1ts network m order 1o support three andio channels, and that it would cost “tens of nullions
of dollars™ to do so even if it were required to provide programmung with video description on just a few
channels ¥ DirecTV. however. had more than 8.5 mullion customers as of IMay 2000.% and DBS” averaze
programnung price was $30 per month™ This means that DirecTV subscriber revermes appear to be over
$250 nullion per month, or over $3 billion per vear. Although EchoStar, the other major DBS carmer. did
not file comments m this proceeding, we note that 1t had more than 4 nullion subscribers as of May 2000
such that 1ts subscriber revennes appear to be at least $120 mullion per month. or nearlv $1.5 llion per year

C. Equipped Broadcast Stations and MVPDs

* A&F at 18-19; NCTA at 17-18.
®NCTAat15:17,
8 paut Kagan Assocs, Inc., “The Cable TV Financial Databook 19997 11 (1999).

= Cable cperators alse recerve revenue from advertismg, customier equepment, leased aceess fees, and nen-video
services, such as Intemet and cable telephony: See In the Matter of Implementation of Section 3 of the Cable
Television Consumer Protection and Competition Act of 1992; Statistical Repott on Average Rates for Basic
Service, Cable Programming Services, and Equipment, MM Docket Mo. 92-266. Reporron Cable Industry
Prachces. FCOC 00-214. 9 34 (released June 13, 2000).

¥ DirecTV at 6-7.
#4178 DTH Subsciibers,” (visited July 27, 2000), <www skvreport.comiskyreport/dth us-html>=.

% In the Matter of Annual Assessment of the Status of Competition n the Markeats for the Delivery of Video
Programnung. CS Docket No: 99-230, Sixth Anmual Reporr, FCC 99-418, 97 70, 73 (released January 14, 2000).

¥ 175 DTH Subscribers.” (visited July 27. 2000, <www skyreport.com/skyreport/dth us html-
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29 Backeround In the Nerice, we proposed to requere larger MVPDs to “pass through™ the SAP
channel audio contammg video description of any broadcast station they carried®” We also proposed not to
require noncommercial educational (NCE) stations to provide programnumg with video desenption, based on
the financial difficulties they face. particularly as they transition o DTV ® A number of commenters
suggested that we should require broadcast stations, wncluding NCE stations, and MVPDs that can “pass
through™ the SAP channel audio to do 0¥ Although APTS supported our propesal to exempt NCE
stations.™ several other commenters did not™ with WGBH suggesting that NCE stations, supported by
raxpavers, have a particular obhigation to air programnung that 1s accessible to all *

30. Discussion. We wall requure all broadeast stations, mncluding NCE stations, that have the techmical
capability necessary to “pass through™ any second audio program contaming video description that they
recerve from their affiliated networks. Similarly. we will requre all MVPDs that have the techmical
capability necessary to “pass through™ any secondary audio program contaimng video description that they
recerve from a broadeast stanon or nonbroadeast network. We believe this requirement 1s consistent with
our appreach to enhance the availability of wideo description. but not mmpose an undue burden on
programmung producers and distnbutors. WGBH states that 169 PBS member stations alreadv have SAP
capability and corrently provide video description ™ and our mile should not impose any significant burden
on theny In addinon. since our requirement will only affect other broadeast stations and MVPDs that already
have the technical capability necessary to support video description. we do not believe our rule will impose
any burden on the affected stations and MVPDs. We will consider broadcast stations and MVPDs to have
the techmical capability necessary to support video description 1f they have sarmally all necessary equipment
and wfrastructure to do so, except for ftems that would be of pumimal cost. To the extent our rule imposes
an undue burden on any partcular broadeast station or MVPD, it 15 free to seek an exemption pursuant to the
standards we develop and set forth below m section VL

IV. PROGRAMMING TO CONTAIN VIDEO DESCRIPTION
A. Amount of Programming
31, Backeround In the Noice, we proposed to requure broadeast stanons and MVPDs subject to our

initial mules to provide at least fifty hours per quarter (roughly four hours per week) of programmung with
video descripton® Several commenters supported our propesal™  Others supported mere hours of

T 14FCC Red at 19852-19853, 9 20.

¥ 14FCC Redat 19855, 925

¥ NTN at 34: NTVAC at 6; WGBH at 3, 4-5.9, 11
®APTS af 3.

"L MATP at 2; NTVAC at 6; WGBH at 3:4, 15.

“ WGBH at4, 15

® WGBHat 15.

® 14 FCC Red at 19853, 9 29,

5 Adaptive Environments at 1; NTVAC at 10 (for Year 1 1o their proposed phase-in schedule): TDI at 4.
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programmung mtally. and/or a schedule o phase mn more programming mn later vears ™ In the Norice. we
also noted that the Commussion had previously observed that some networks provide Spamsh lansuage
audic on the SAP channel We sought comment on the extent to whuch other languages compete for use of
the channel the impact (if any) of our proposal on these uses. and how any conflicts could be avoided ™

32, Dascussion.  We adopt our proposal to require the broadcast stations and MVPDs subject
quarterly compliance requirements to provide at least fifry hours per calendar quarter of programnung with
video descriprion™ Owr goal m this procesding 15 to bring the bensfits of video deserption to the
commercial video marketplace. wihile at the same time not impose an undue burden on the broadeast stanons
and MVPDs subject to onr mmhal rmiles. We believe that requunng these broadcast stations and MVPDs to
provide fifty or more hiours per calendar quarter of programnung with video description satisfies tus goal
Although we nuglit requure more broadeast stations and MVPDs to provide more programnung with video
description over tme. depending on the efficacy of and consumer demand for, wvideo descniption
implemented as a result of this Report and Order. we continue to believe that we should postpone adopting
such a phasze-in schedule vnnl after the broadeast starons and MVPDs subject 1o our suhal miles have gamed
some experience m providing video descnption.  Tlus sxpenence can provide the mdustry, the public, and
the Commussion with an informed basis upon which to propose such a schedule,

33, We clanfy. as suggested by several commenters, ™ that the broadcast stanons and MVPDs may not
count toward therr 30-hour quarnerly requirement programmung that they have previously amed with video
description. ence the rules go mto effect. In other words, a broadcast statton or MVPD may not count
toward 1ts S0-hour quarterly requirement any programmung it arred with video desenption after the effective
date of the rules when that same broadcast station or MVPD repeats the same programnung Izter. Broadcast
stations and MVPDs may, however, counr any programnung they aar after the effectrve dare 1 excess of
thewr quarterly requirements. and that they repeat later. In addrion. they mayv count any programmung with
video description they air before the effective date of the rule, and that they later repeat afier the effecuve
date. We also clanfy. as suggested by several commenters, that once a broadcast station or MVFPD has awed
a particular program with video descnption, all of that broadeast station’s or MVPD s subsequent ainngs of
that program should contamn video description. unless another use 1s being made of the SAP chamnel. We
impose this requirement because 1t should not impose any burden on any broadcast statton of MVPD subject
to our tules. or on thewr progranmung suppliers. Thas 1s because the cost of both describing programming.
and upgrading equipment and infrastructure to distribute 1, generally should be a one-time fixed cost. Arthe
same tme. we will allow programmung providers to repeat programnmng without video descnipiion. if they
wish to make another nse of the SAP channel. such as Spamsh language audio.

34, We also belizve that our decision to require that 50 hours per quarter, or roughly 4 hours per week,

4 See, e.g, ACB at 3. 3 (250 hours/‘gquarter smtially, followed by phasing in all children’s programmmg within 3
yearz); AFB at 7 (20% of each network’s semes itially, followed by an addinonal 20% within 3 years): MATE
{10 hours/week munally, phasing in mere within 3-3 years); NTN at 4 (phase in all pnme fime programming
within 7 vears): NTVAC 10 (4 bours/week smutially, followed by phasing i all prime time programming within 7
yeass, and-all children’s programnung until 3 hours/week): EPI (30 hours/quarter inadequate); WGEBEH (phase in
all prime time programming withan 7 vears, and all cluldren’s programmeng uatil 3 hoursiweek 1s reached).

T 14 FCC Redat 198569 30

" However, nop-program nunmtes, such as advertisements and public service announcements, awed durmg a
described program need not be described.

® NTN at 4; NTVAC at 11; WGBH at 14.
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of programming with video description will avoid any conflicts betwesn competing uses of the SAP channel.

Some networks use the SAP channel to provide Spamsh audio or other services*™ Although as some
commenters point out there 15 not a techmical solution to allow two uses of the SAP channel
simltaneously. '™ a3 others point out most networks that use the SAP chanmel to provide Spamsh language
audio do so on a limited basis ' Those few networks that provide more extensive Spanish language audio
are not among the networks that will be affected by our rules ™™ Thus, we believe thar our mules will nor
create conflicts between Spanish language audio and video descnptien for use of the SAP channel
Although some commenters believe that occasional uses of the SAP chamnel for different purposes will
create viewer confusion.*™ we believe any such confiision can be corrected through viewer education.

B. Prime Time vs. Other Types of Programming

33, Background In the Nofice. we proposed to requite the broadeast stations and MVPDs subject to our
wutial miles to prowvide programnung with video description dunng pnime time, or to provide children's
programnung with wideo descripnon.  We sought comment on our proposal.'™ Several commenters
supported our proposal'® Others suggested that we should not require certam types of programming to
confan video descniphion, or that we should requite broadcast stations and MVPDs 1o provide both
children’s and prime time programming with video descriprion ' In the Notice, we also sought comment
on how people with visnal disabities will know when programming with video description 15 scheduled **

36. Discussion. We adopt our proposal to requure that the descnibed programnung must esther be shown

W HREO at 5; LULAC at 2: NAB at 21; NCTA at 12-13; NCTA Reply at 8-10. According to LULAC. some
postion of the programming of the following networks contains Spanish; ABC, CBS, Fox. NBC. Bravo. Cartoon
Network, Cinemax, Comedy Central. Encore, HEO, The Mewvie Channel. Romance Channel, Sci-Fi Channel,
Showtime, Starz!. TNT, and USA. LULAC at 2.

In addition fo providing Spanish audio. NCTA states that those cable networks that hiave the capability to
suppoit a third andio channel also vse the channel to provide supplementary audio information. such as local
weather or world news; enhanced TV commentary. such as commentary from a movie's director; and cue fones, or

stgnals to alert head-end equipment to breaks in national programming for insertion of local advertisements:
NCTA at 12-13.

INAB at 20.

T WGBHat 18,

o Approximarely §3% of the programming of HBO. The Movie Channel, and Showtime. and 30% of the
programming of Encore, contain Spanish audio. HBO at 52 NCTA Reply at 2-10.. We do not expect these
networks to be among the top five nonbroadeast networks subject to our rules.

™ DirecTV: HBO at 6. NCTA at 12-13.

¥ 14 FCC Red at 10855, 929,

™ Adaptive Environments at 1; WGBH at 17,

T Clive at 3 {video programming distributors should do both children’s and prime time programming): NTVAC
at 10 (the ratio of prime programming to children’s programming should be 3-to-1): RPI at 4.6 (FCOC should not
choose programming); TDI at 4 (73% of programming should be prime timea),

1% 14 FCO Red at 19855, 9 29.
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dunng pnme ttme or be children’s programming Pnme tme programming is the most watched
programmung, and so programmung provided dunng this tume will reach more people than programnung
provided at any other me, In addition, as we noted in the Norice, the several thousand dollars per hour cost
to describe programmng 1s 3 very small portion of the pmductmu budget for the typical prime time program

At the same time_as we noted mn the Notice, programming with video description may pIT_lVidf a benefit not
only to children who are wisually disabled. but also to those who are leaming disabled **  Programnung
with video description has both aundio deseniption and visual appeal. and so has the potennal 1o capre the
attention of leaming dizabled children and enhance thewr mformation processing skills’®  Requinng
broadcast stations and MVPDs to provide children’s or pnme time programmung with video deseription thus
ensures that the programmung reaches the greatest portion of the audience 1t 15 intended to benefit the most.
Permitting broadcast stanons and MVPDs to select between the two provides them fexibility without
compronusing that goal.

37. In order to help the public dentify the broadeast stations and MWVPDs that are required to provide
programnung with videe descopnon. and the programomng for which they are domng zo. we encourage
breadeast stations and MVPDs that provide programmung with video description to take steps to educate and
inform the public about the service. We encourage broadcast stations and MVPDs fo promote the service m
their programnung and on their websites. and provide the relevant mformation to magazines and newspapers
that follow their programming schedules. as some commenters suggzest.'™

38. We note that the National Federation of the Blind and manv of ts mdovidual members suggest that
we should focus not on enterfamnment programmmng, but rather on the accessibility of text informiation ared
on TV, such as emergency informmanon. the idennty of speakers on news and talk shows. and telephone
mumbers or otlier contact nformation in advernsements." We agree with NFB that the accessibality of this
type of mformation 1s important, and address the accessibility of emergency mformation i particular below
n section VIII. We believe, however, that a secondary audio program may not be the appmpnare vehicle to
provide text-based wnformation. However, we do encourage producers of programmung with text
uwiformation to provide that information aurally, by announcing the names of speakers. Advertisers should
have a commercial incentive to provide contact nformation aurally.

V. EFFTECTIVE DATE OF NEW RULES

39 Backeround We proposed in the Narice 10 requure broadeast statons and MVPDs subject to our
miles to begin providing programmmg with video description stariing eighteen months after the effective
date of our rules. One commenter supported our proposal ' Several commenters suggested thar broadeast
stations and MVPDs should begin providing described programomng earlier, with many suggesting within

P 14 FCC Red at 19848, 7 7.

14 FCC Red at 10848, 9 7.

UL Adaptive Environments at 3 MATP ar 3: NTVAC at 13,
LNFB at4s.

13 Adapuve Environments at 1.
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twelve months ' MPAA clamed that any requrement to begm providing programmmg with video

deseription withun twelve months would be wnconsistent with the Comnussion’s approach m closed
captiomng. and with existing programnung contracts ' NAB sucgested that any requirement should
comeide with the begmning of the first TV season eightern months or more after the effectrve date of the
ulies 116

40 Discussion. We requure the broadeast stations and MVFPDs subject to our rules to begin providing
programmung with video descoipnion durmg the first calendar quarer thar 15 eighteen months after the
adoprion date of this Raport and Ovder. i.e.. Apnl-Tune 20027 Although we appreciate the desire of many
to have programmung with video descniption earlier, we wish fo give the affected broadcast stations,
MVPDs. and networls the time that may be necessary to make arrangements to describe the programming,
and to upgrade thewr equipment and infrastucture. We believe that grang the affected parties wnnl Apnl
2002 15 ample time. We decline to make our effective date comecide with the beginning of the TV season for
broadeast networks because our rules also-affect nonbroadcast networks, which may or may not use the same
schedule to introduce new programs as broadeast networks do. We encourage parties that seek 1o make the
begmming of their new programmung seasons comeide with startmg date of thewr providing wideo description
1o make the necessary arrangements to do so, within the tune frame to meet thetr first quarterly compliance
requirement 1 Apnl-Tune 2002,

VI. EXEMPTIONS

41. Background. In the Nofice, we proposed to adopt procedures 1o exempt parties from our wideo
description rules, if compliance would result 1n an undue burden '™ We noted thar. in the closed caprioning
context, Congress deemed certam factors relevant to showing that compliance would result m an undue
burden. and sought comment on whether these procedures should be apphed to our video description
miles.™ Althongh not many parties commented on procedures or standards for warver, WGBH supported
adapting the procedures and standards we use for closed captioning for video description.™

42. Discussion. We adopt the “undue burden” exemption procedures and standards that we use in the
closed captioning context ™ We therefore will exempt any affected broadeast stanon or MVPD that can

% American Council of the Blind at 3, 5: Cliveat 2; MATP at 2: NTN at 4; NTVAC at & WGBH at . 16. One
commenter suggested that we should require broadcast stattons and MVPDs to begin providing programming with
video description imwiediately. RPIat 2,22, 27,

TENIPAA Replyat 19221
U8 AR at 25.26: WGBH Reply at 34-35.

17 A set forth below in section VIIL the effective date of our emergency rules will be eatlier, upon approval by
the Office of Management and Budget,

M4 FCC Red at 19857, 733
UB 14 FCC Red ar 10857, 733,
20 WGBH ar 19,

2 The procedures and standards we use to assess “undue burden” in the closed captioning context are set forth at
47CER §79.1(D

59



Federal Communications Commission FCC 11-36

60



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 00-258

demonstrate through sufficient evidence that compliance would result 1 an “pndue burden,” which means
sigmificant difficulty or expense. We will consider the following factors: the nature and cost of providing
video descripnion of the programnung; the impact on the operation of the broadeast stanon or MVPD: the
financial resources of the broadcast station or MVPD: the tvpe of operations of the broadcast station or
MVPD: any other factors the petitioner deems relevant: and any available alternatives to video descrniption

43 We exempted categones of programmung and providers from our closed captioning mles, and many
commenters ask that we do the same for video descnption.’® Given the linuted nature of our uutial video
deseription rules. we decline to exempt any particular categories of programmmng or class of programming
providers.  We will consuder these 1ssues when we consider extending the entiies that must provids
programming with video description, and the amount they nmst provide.

VII. ENFORCENMENT

44, Backeround. In the Notice. we proposed to adopt procedures to enforce our mutial video descniption
rules. We noted that, m the closed captioning context, the Commussion did not adopt reporting requirements,
but rather simply adopted pleadings requirements and fmetables '™ We sought comment on the relevance of
these procedures to our imtial video description rules ™ Those commenters that addressed the issue asked
us to adopt an mformal complaint procedurs. ™ but one that 1s less onerous than the one we established for
closed capnommng, and doss not 1nvolve quality standards® Commenters suggested that any entity thar
wviolates our rules should be requred to provide more programmung with video desenption, '™ perhaps make
a pavment, or, in the case of a broadcast station, have their license revoked '

45, Discussion. We adopt enforcement procedures as follows. A complant alleging a viclation of
this section may be transnurtted to the Comnussion by any reasenable means, such as letter. facsimle
transmission, telephone (voice TRS/TTY), Internet e-mail, audio-cassette recording,. and Braille, or some

1 wWe also adopt the filing and other procedures we use 1o assess “undue burden” in the closed captioning
context Appendix B sats forth our mitial video descnption rules, and therefore inciudes these procedures.

B3 For example. commenters asked that we exempt certain categories of programamung, such as foreign language
programmmng produced ouiside the United States (Grupo Televisa at 3-8: International Cable Channels
Partnershup at 2-7). game shows (GSN at 7-8), heme shopping programmumg and mfomercials (MPAA at 32;
QVC at4-11). live programnung (MPAA at 32: NCTA ar 17-20: Weather Channel at 3-3), music programming
(MPAA at 32: NCTA at 17-20). news and public affairs programuming (C-SPAN at 2-5: MPAA at 32: RTNDA at
24y andsports programming (MPAA a: 373

Commenters also azked that we exempt certamn classes of programmung providers, such as DBS operators
{DirecTV Reply at 9). ITES licensees (WCA at 2-3). and “wireless broadband MVPDs" (WCA at 4-3).

10 FCC Bed at 19857, 733,

¥ 14 FCC Red at 19857, 733,
PSACBat7-8.

Y WGBH ar 20: WGEH Rephy at 16.
B WGBH at 20.

AT as B
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other method that would best accommodate a complamant’s disability. A complaint shall mclude the
name and address of the complanant. The complamrt shall include the name of the broadeast station or
MVPD agamst whom the complaint 15 alleged. A complaint against a broadcast station should mclude
the name and address of the station. and its call letters and network affiliation. A complamt agamst an
MVED should include the name and address of the MVPD. and the name of the network that provides the
programmuing that 15 the subject of the complamt.  Complaints should include a statement of facts
sufficient to show that the broadcast station or MVPD has violated or s violating the Commussion s rules,
and, 1f applicable. the date and time of the alleged violation: the specific relief or sausfaction sought by
the complainant: and the complamant’s preferred format or method of response to the complaint (such as
letter, facsimule transmmssion. telephone (voice/TRS/TTY), Internet e-mail, or some other method that
would best accommodate a complainant’s disabihity). Complaints should be sent to the Comnussion’s
Consumer Information Bureau. That bureau will forward formal complamts to the Commussion’s
Enforcement Bureau. and we delegate authonty to the Enforcement Bureau to act on and resolve amy
complamnts m a manner consistent with this Repart and Grder.

46, Complaints sansfymg the requrements descnibed above will be prompily forwarded by
Commussion staff to the broadcast station or MVPD wnwolved. which shall be called on to answer the
complaint within a specified tme. generally within 30 davs. To ensure fair and meaningful enforcement
of our video description requurements, we will authorize the staff o either shorten or lengthen the time
required for responding o complaints in particular cases. For example. 1f a complant alleges that the
video description disappeared during a program. we believe that it 1s appropriate to require the broadcast
station or MVPD to respoﬂd within 10 days after being notified of the complaint i order to mimnuze the
risk of repeat or recurning problems. If on the other hand. 3 complamt alleges that a broadcast station or
NIVED has not met its quarterly requirements, 1t may not be appropriate to require the broadeast station or
MWVPD to respond uniil the end of the quarier that 15 the subject of the complaint. However, recurring
complaints or a pattern of such complamnts agamnst a particular broadeast station or MVPD may warrant a
more immedhate response to ensure that quarierly requurements are being addressed by the broadeast
station or MVPD i manner conssstent with thewr intended purposes. Commnussion staff will manage our
complamt processes to reflect these and other case specific differences. The burden of proof of
compliance 1 response fo a complaint 15 on the broadcast statwon or MVPD, and they must maintam
records sufficient 1o show therr compliance with our mules.

47, Commnussion staff will review all relevant information provided by the complamant and defendant
broadeast station or MVPD and may request additional mformanon from either or both pares when
neaded for a full resolution of the complaint. Certifications of compliance from programnung suppliers,
wmcluding programming producers. programnung owners, networks, syndicators and other distributors,
may be relied on by broadcast stations and MVPDs to defend agamst claims of noncompliance. As a
general matter, distributors will not be held responsible for stuations where a program source falsely
cernfies that programnung delivered to the distributor meets our video descniption requurements and the
distributer did not know and could not have reasonably ascertained that the certification was false.
However. we expect broadcast stattons and MVPDs to establish appropriate policies and procedures to
safeguard against such false certifications. Commussion staff will scrutinize complaints to ensure that
broadcast starions and MVEDs vigilanily adhere to our wideo descnption requirements. If we detenmine
that a violation has occurred. we will use our considerable discretion under the Act to tatlor sanctions and
remedies to the mdividual circumstances of a particular viclation.  For example. in egregious cases or
cases demonstrating a pattern or practice of noncomphiance, sanctions may include a requirement that the
video programnmng distnbutor delver video progranmmung contamng video desenption wn excess of ifs
requirements.
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VIII. EAIERGENCY INFORMATION

48, Backoround In the Nofice. we observed that public safery messages that seroll across the TV
screen are not accessible to persons with visual disabilities. and sought comment on a proposal fo requure an
aural tone to accompany the messages to alert such persons fo mm on a radio, the SAP channel. or a
designated digital channel *® We sought comment on the proposal. and any other effective approaches. such
as whether these messages could be provided wia “open” video descnpnion™ The NFB and some of its
members that filed commenis supported the Commnussion taking steps to enhance the accessibility of
emergency mformanion ™ Some other commenrers suggested that we consider tlus issue in a differem
proceeding

49, Discussion. Consistent with our recent decision to require any broadcast station or MVPD that
provides emergency information to make the critical detals of that information accessible to persons with
hearing disabilities. ™ we requure any broadcast station or MVED that provides local emergency mformanon
to make the ennical details of that mnformation accessible to persons with visual disabilines. Our muile applies
to all broadcast stattons and MVPDs that provide emergency information, as opposed to just those in the
largest TV markets or with the largest number of subsenibers. We believe tlus is appropriate both because of
the tmportance of emergency mformation and because 1t does not involve the kinds of fechnical msues
mvolved i using a SAP channel. We envision that affected broadcast stanons and MVPDs wall aurally
describe the emergency information i the mam audio as part of their ordinary operanons. This would be
simular to providing “open” videe descniption. We define emergency wiformation to be that wlich 1s
mtended fo protect life, health, safety, and property, ie.. cntical details about an emergency and hiow to
respond to the emergency. Examples of the types of emergencies coversd mclude tornadoes, hurnicanes,
floods, tidal waves, earthquakes, wcmg conditions, heavy snows, widespread fires, discharge of toxic
gases. widespread power failures. industnal explosions, avil disorders, school closings and changes
school bus schedules resulting from such conditions, and wamings and watches of impending changes in
weather. These examples are mtended to provide gmidance as to what s covered by the rule and are not
wtended to be an exhaustive list. We do not believe an exhaustive list of examples 1s necessary to convey
what 15 covered by the mle Our defimition of emergency information will mcluds the provision of
critical details in an accessible manner. Critical defails could include, among other things. specific details
regarding the areas that will be affected by the emergency, evacuaiion orders. detailed descniptions of
areas 10 be evacuated, specific evacuation routes, approved shelters or the way to take shelter mn one’s
home. instructions on how to secure personal property. road closures, and how to obtain relief assistance.

50. The mule will require broadcast stations and MVPDs that provide local emergency information to
malce thar information accessible to viewers who are blind or have visual disabilities in the affected local
area through aural presentatton whenever such nformation 15 provided dunng regularly scheduled
newscasts, nnscheduled newscasts that preempt regularly scheduled programming or during contimung

BU\4FCC Red at 1985619857, 732,

3114 FCC Red at 19856-19857, 732,

BINFB at4-5. See also Dunnam, Sanders, Walker.
B NTVAC at 13; WGBH at 19.

**1n the Matter of Closed Captionmg and Video Descriphion of Video Programming, Implementation of Section
303 of the Telecommunications Act of 1206, Accessibality of Emergency Programming. MM Docket No. 83-176.
Second Reporr and Order, FCC 00-138 (released Apnl 14, 20007
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coverage of a situation. As a result of our rule, persons with visual disabilities will have access to the
same cntical information to which other viewers have access. Under thus mile. broadcast stations and
MVPDs are not required to provide in an accessible format all of the information about an emergency
situation that they are providing to viewers visually, only the wisual information wtended to further the
protection of life. health safety. and property. In deternuning whether partienlar details need to be made
accessible. we will permit programmers to rely on their own good faith judgments.

51. We believe that our requirement that broadcast stattens and MVPDs make the cnitical details of
emergency mformation available dunng regularly scheduled newscasts and newscasts that are sufficiently
urgent to interrupt regular programmmng will generally ensure that the critical details of emergency
information will be accessible to persons with wisual disabiliies.  This 1= because we expect thar
broadcast stations and MVPDs will provide emergency wformation of an extremely urgent nature by
interrupting their regularly scheduled programming with a newsbreak. and we require them to make the
cnitical details of this information accessible. To the extent; however. that a broadecast station or MVPD
does not mtermpt 1ts regular programnung to provide emergency information but rather does so through
another manner, such as a “crawl” or “scroll ™ duning that programming, we require them to accempany
that information with an avral tone. as referenced m the Norice '™

52, The new rules regarding emergency mformanon will be effective upon approval by the Office of
Management and Budget. We adopt an earlier effective date for tlus rule because of the importance of
emergency information. and because there should be hide if anv equpment and mfrastructure costs
associated with compliance.

. JURISDICTION

53. Backeround Inthe Notice. we sought comment on whether we have the statutory authority to adopt
video description rules. ™ We noted the general purpose of the Act n establishing the Commussion, as well
as the Commussion’s general junsdiction and rulemaking powers ¥ We also noted that Congress has
sxpressed the goal of increasing the accessibility of comnmnications servicss for persons with disabilities ¥

We further noted that Title I of the Act requues the Commmssion to find that the “public nterest.
convenience. and fiecessity” will be served by the grant. renewsal, or transfer of a license authorized pursuant
to that title ¥ Finally. we observed that Congress had direcred the Comnussion to conduet an mauiry and
1ssue & report on video deseniption ™

34. Discussion. We conclude that we have the authonity to adopt video deseription rules. Section 1 of
the Act (codified as 47 US.C_§ 151) established the Commission “[flor the purpose of regulating inferstate
and foreign commerce 1 communication by wire and radio so as to make available, so far as possible. 1o all

BT 1A FCC Red ar 10856, 732,
13 14 FCC Red at 19857-19839, 7 34-39.
5714 FCC Red at 19857, 135
%14 FCC Red at 19858, 736,
¥ 14 FCC Red a1 19858, 137,

¥4 FCC Bed at 19858, 738
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the peanle of the United States . . . a rapud, efficient, Naton-wide, and world-wide wire and radio
comumumcaton service. - (emphasis added). Section 1 also established the Comnussion “for the purpose

of promoting safety of hife and property through the vse of wire and radio comnmcation” Section 2(a) of
the Act {codified as 47 US.C_ § 152(a)) states that “[tlhe provisions of this act shall apply to all uierstate
and foreign communication by ware or racdio™ and “all persons engaged withun the Unrted States 1n such
compmuucation.” Section i) (codified az 47 US.C. § 154(1)) states that “[tlhe Conmussion may perform
any and all acts, make such miles and regulations, and 1ssue such orders. not inconsistent with tlus Act, as
may be necessary m the execution of its functions™ and section 303(r) (codified as 47 U.S.C. § 303(1)) states
that “the Commussion from tume to time, as public convemence. mterest, of necessity requires shall = .
[m]ake such rules and regulations and prescnibe such restnetions and conditions, tot inconsistent wath Law,
as may be necessary to carry out the provisions of tlus Act. . 7

53 Congress has thus awthorized the Commussion to make svailable to all Amenicans a radio and wire
commumcation service; and to promote safety and hife throngh such service. and to make such regulations to
carry owr that mandate, that are consistent with the public witerest and not inconsistent with other provisions
of the Act or other law. In other words, as the Connmssion has previously explamed, “[tlhe courts have
consistently held that the Comnussion has broad discretion so long as us actions further the legislatve
purposes for which the Commussion was created and are not contrary to the basic stattory scheme ™
Thus, mn considenng the Commission’s power to creare the unrversal service fund (for which at the time
there was no explictt statutory authonity), the US. Court of Appeals for the D.C. Curcwt relied, solely, on
sections 1 and 4(1) of the statute. helding: “As the Umversal Service Fund was proposed m order to further
the objective of miaking commumeation service available to all Americans at reasonable charges, the
propozal was within the Comnussion’s statutory authorrty. ™

56. We disagree with those parties that contend that video description miles would be inconsistent with
other provisions in the Act or other law. Specifically, some parties contend that video descnipiion rules are
nconsistent with sections 624 and 713 of the Act. and the Fust Amendment. Others suggest that the rules
witerfere with the nghts of copynght hiolders. We address each of these below.

57. Sectian 713 Some commenters contend that secton 713(f) of the Act codified as 47 US.C. §
613(f). only authonzes the Comnussion to conduct an mquiry. and thus forecloses a ulemakang. on video
desciption " Section 713(1) of the Act states. m 1ts enfirety

Within § months after the date of enactment of the Telecormmmicanions Act of 1996, the Commussion
shall commence an mgqury to examne the use of vadeo descriptions on video programming m order to
ensure the accessibility of video programmung to persens with visual mpairments, and report o
Congress on 15 findings. The Comnmssion’s report shall assess the appropriate methods and schedule
tor phasing video descoptions mto the marketplace. techmical and quality standards for video
descriptions, a defimtion of programmmg for which video deseniptions would apply. and other techmial
and legal 1ssues that the Commussion desms appropriate.

Section 713(1) 15 silent with respect to — and thus by ttself netther authorizes nor precludes — a rulemaking.

L Amendment of Past 67 of the Commissicn’s Rules and Establishment of a Toint Board. CC Docler No_80-286,
Deeision and Ovder. 96 FCC 24 781, 787 n.13 (1984).

2 Rural Telsphone Coalition v. FCC, 838 F.2d 1307, 1315 (1988).

Y AKE at 6 DirecTV s 4 HBO at 1: Lifetime at 3: MPAA at 3: 3AB 2t 2:4: NCTA at 4,
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In other words, section 713(f) does not change the purpose for wlich the Commussion was created, as
expressed m sechion 1 of the Act. nor does 1t derogate the zeneral milemaking powers the Commuzsion has.
as expressed 1n sections 441) and 303(r) of the Act.

38 We recognize, as some commenters point out '™ that the legislanve lustory to section 713 indicates
that Congress considered. but did not enact, language explicitly referencing a milemaking proceeding. The
Conterence Report indicares that the House amendment to the Senate Wil contaned language explicily
referencing a rulemakmg proceeding: “Followmg the completion of this inquury the Conmussion may adopt
regulations 1t deems necessary to promote the accessibility: of video programming to persons with visual
mmpaiments ™ The conferees agreed. however, to remove such lanenage: “The agreement deletes the
House provision referencing 2 Comnuission nilemaking with respect to wideo description ™ While this
lustory indicates that section 713 should not be construed to authonze a Conmussion milemakmg, the history
does not indicate that section 713 should be construed to prohibit such a rulemiaking, grven our otherwise
broad powers to make rules, as expressed in sections 4{1) and 303{r) of the Act Had Congress intended to
{imut our general authonty, it could have expressly done so, as 1t has elsewhere mn the Act™

59. NAB sugpgests that a general canon of stanrtory construction — the “specific govems the general”™ —
precludes our reliznce on the general jumdimcma} sources of sections 4(1} and 303(1) ﬁhEﬂ the specific
language and legslative lustory of section 713 do not authonize a Commussion rulemalang ™ We agree thar
if section 713 prolubited vs from adopting video descniphion rules we could not rely on our general
mlemaling authenty to do so. As discussed above, however. section 713 does not hout cur authonty.
NAB's argment. therefore, 15 nusplaced. Congress did not enact section 713 as freestanchng lemslation, but
rather as part of the Telecommmmications Act of 1996, and m partcular as part of the portion of that
legislation that amended the Commmuncations Act. Just last termy the Supreme Court made clear that the
achon of wcorporatng portons of the 1998 Act wio the Conumumications Act means that those portions are
subject to the Commussion’s general rulemaking powers ™™ [Wle think thar what the later stamue
contemplates 1s best determmned . . . by the clear fact that the 1996 Act was adopted. not as a freestanding
enactment, but as an amendmenr to, and hence part of, an Act which sawd that “[t]he Commussion may
prescribe such rules and regulations as may be necessary 1n the public interest to carry out the provisions of
tlis Act” [One] cannot plavsibly assert that the 1598 Congress Was unaware of the general grant of the
milemaking authority contained within the Conmrmmeations Act. %

60. A mumber of commenters suggest that the difference i treatment in section 713 between closad

9 ALF at 7-8: HBO ar 2: MPAA at 3-4; NAB at 4-6: NCTA at 4-5.
“HR Conf Rep. No. 4358, 104 Cong., 2d Sess. 183 (1986),
“H R Conf Rep.at 184,

7 Sze, g, 4T US.C. § 152(b) (stating that “nothing in this Act shall be construed to apply to or give the
Commussion jursdiction with respect to” certain items).

BEAR ar 7-10
¥ 4T&T Corp. v. Towa Usilities Bd.. 515 U.S. 366, 377-378 (1999).

I ac378 03 (1999). The Supreme Court was mterprefing the legal effect of general provision 1n section
201{%) of the Act on the more specific provisions w-section 231 and 232, whach the Telecommunications Act of
1996 added as amendments to the Communications Act. The language of section 201(b) {set forth 1n the text) 15
guite simular to the language in section 4{1) and 303(r).
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captiomng and wideo deserption mdicates that Congress did not mtend the Commussion to adopt video
description rules,”™ and that this difference precludes the Commussion from adopting such mules '™
Subsections (a)(e) of section 713 deal wath closed captioming, Subsection (a) directs the Comnussion to
conduct an wmquiry on closed captionmg, and submit a report to Congress. and subsections (bi-{e) include a
requarement thai the Commission adopt rules, ‘and set forth certain parameters for those regulations.
Subsection (f) deals with video description, and as stated above. only requures the Conunission to conduct an
nquary and submit a report to Congress. However, as the Supreme Court recently held in resolning sinular
statutory 1ssues elsewhere i the Commmunications Act: “There 15 undemably a lack of parallelism here, but
1t seems to us adequately explained by the facr thar [one provision] specifically requires the Commission to
promulgate regulations implementing that provision, where [a subsection of another provision] does not. It
zeems 10 us oot peculiar that the mandated regulations should be specifically referenced. wheare regulations
permutted pursuant to the Commussion’s [more general] authonity are not. In any event, the mere lack of
parallelism 15 surely not enough to displace that explicit authoriry™  In other words. the difference m
ireatment between closed captiomng and wideo description simply means that Congress miended the
Commussion not to have anv discrenion on whether to adopt closed captioning rules. but left 1t to the
Commnussion fo decide whether to adopt wvideo desenption rules. The difference i treatment does not
displace the Commussion’s more general rulemaking powers, as expressad 1o sections 2(1) and 303(r). In
sum, section 713 does not preclude the Commission from adopting video desenption mules.

6l. Section 024(f. Seme comunenters also contend that. absent express authonmty o conduct a
rulemalung on video descriphon elsewhers 1n the Act section 624(1) of the Act precludes the Commussion
from adopting video description rules for cable operators.'™ Section 624(f) states that “[a]ny Federal agency
... may not impose requirements regardmg the provision or content of cable services, except as expresshy
provided in [Tile VI].” The U5, Court of Appeals for the D.C. Cirewit has mirerpreted this section to forbid
“miles requinng cable companies to carry parncular programming, ™ The video descniption rules we adopt
today are not content-based, and as such. do not require cable compames (or any other distnbutor of video
programnung) to carry particular programmmmg.  Rather, our rules simply require that, 1if a distnbutor
chooses to cary the programmung of the largest networks, 1f mnst provide a small amount of progranmimg
with video desciption.

62, First Amendment. Some commenters argue that requinng video descniption 1s meonsistent with the
First Amendment. because it compels speech. or otherwise is comtent-based regulation '™  Other
commenters. however, contend that our rules are content-neutral regulations. sinular to tume. place. and
manner regulanons. and under the apphcable test, are conswstent with the First Amendment' The Supreme
Court has held that “[t]he principal inquiry 1n deternumng content neutrality, in speech cases generally and
in tume. place or manner cases in partcular, 18 whether the government has adopred 2 regulanon of speech
because of disagreement with the message 1t conveys. The government's purpose 15 the controlimg

YL AKE at 6-7; DirecTV at 4; MPAA at 3-4: NAB at 6.7; NCTA at 5.
1 ARTE At 6.7 DifecTV st 4- MPAA at 4.

2 fowa Usilities Bd.. 525 U.S, at 384-385.

™ ARE at 89:NCTAat 3-6.

B33 United Videe, Inc. v. FCC, 890 F.2d 1173, 1188 (1989),

% C_SPAN at 5-8; Lifetime at 3: MPAA at 10-16; RTNDA at 5-6.

7 AFB Reply at 2.4: NTVAC Reply at 11, 15-10: WGEH Reply a: 10-12.
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consideration. A regulation that serves purposes unrelated to free expression 1s deemed neutral, evenifit has
an meidental effect on some speakers or messages but not others ™° The purpoze of our vidso description
rules 15 to enhance the accessibility of video programmung to persons with disabiliiés, and 1s not related to
content.

63, The fact that our rules will require, as apposed to restrict, speech does not change the analysis ™ As
a number of commenters explam, a mandare to provide video description does not require a progranuner to
express agything other than what the programmer has already chosen to express m the visual elements of the
program ™ Our rules simply require a programmer to express what 1t has already chosen to express m an
alternatrve format to enhance the accessibility of the message. As such, our mules are comparable to a
requirement fo translate ane’s speech mto another language m other contexts ™ A requirement to provide
programnung with video description 15 most sinular to our existing requirsments to provide programmung
with closed captoning. which, as several commentsrs peint out’® has not been challenged on First
Amendment grounds. Indead. the U.S. Court of Appewl_‘. for the D.C. Circuit concluded nearly twenty vears
ago that anv requ::ement to provide programmung with closed captiomng would not wviolare the Furst
Amendment !®

64, Given that our video descnptlon miles are content-neutral regulanions, the applicable test for
reviewmng thewr constitutionality is whether the regulations promote an important government purpose, and
whether they do not burden substantially more speech than necessary '® As mdicated above. our purpose m
adoptng our rules 15 to enhance the accessibiliny of television programmung to persons with visual
disabilities.  As we observed m the Nofice, television programnung shapes Amencan culture and public
opimon 1 nvriad ways, becanse 1t 15 our prncipal source of news and formation. and provides hours of
entertamnment wetkl\"" Miallions of Americans have visual dizabihinies and have difficultv followmg the
visual elements m television programnung, wlich can be overcome through wdeo descopion. We believe
this 15 an tmportant government purposes in the context of the First Amendment. and believe that other
legslation designed to enhance the accessibility of commumications to persons with disabidiies supports our
conclusion.

We also beheve that video description will not burden any more speech than necessary. As
described above, video description 15 1 effect the translation of the visual elements of programnung info

2 rard v Rock dgaimst Racizm, 491 U.S. 781, 791 (1989) (citations omitted).

% & number of commenters claim that our mules will compel or force speech. A&E at 12-13; C-SPAN at 3-3;
Lifetime at 3: MPAA at 8-16; NAB at 10-13: WCTA at 6-7; RTNDA at 3-6.

1 ATB Reply at 2-4: WGBH Reply at 11-12.

B example, NTWVAC gotes that the District of Columbia courts require eviction notices to be presented in
both English and Spanish. NTVAC Reply at 19,

I NTVAC Reply at 11; WGBH Reply at 11

L Gotffited v. FCC. 655 F.2d 297, 311 054 (1981). rev'd in part. 439 U5 408 (1983). The Supreme Court
decizion did not distorb the dictum of the D.C. Circurt Court of Appeals regarding the constitutionality of closed
captioning tules.

™ Twrmer Broadeasting Sys., Die. v. FCC, 520 U.S. 180, 189 (1997).

* Notice. 14 FOC Red at 19845, 9 1
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another language to pmﬁde functional equivalency for the blind Our rules will require only a himited
amount of programming to contam video deseription.  To the extent the videa descniption s distracting to
viewers who do not wish to hear if, they can simply listen to the mam audio instead of the SAP channe].

66 Comright. Some commenters also suggest that our video descoption miles are m tension with
copynght law '™ MPAA explains that the video description of a program requires the creation of a second
scrpt, whach 15 a denvatrve work that 1tzelf enjoys copynght protection. and that video description could
only be undertaken with the consent of the holder of the copynght to the program. for all stages of the
production and distribunon of the program ™  WGBH. however. wluch acmually describes programming.
states that 1 more than ten years of domng so, no copynght issues have ansen that prevented it from
describing programming *® WGBH explams thar video description always occurs with the consent of the
copyright holder {(as does closed captioming). and that copyright holders are willing to pernut the video
description of their programs because they continue to held the copyright and the videa deseniption adds
value to ther programs'® While MPAA pomnts out that WGBH s apparent suceess mn obtaming the
necessary copynght clearances oceurred m a volumary environment,'™ we believe that the hnuted nature of
our video descoption rules does not change this emvironment i such a dramatic fasluon that copvnght
problems will become an obstacle for those responsible 1o provide video description to 1 fact do so. Rather,
we enviston copyright holders and distnibutors working as NTVAC suggests " just as a broadeast network,
in negonating the nights to amr a movie. may request copynght holders to change a program i order to
comply with mdecency restnictions. se may 1t request copynight holders to provide video description of the
program. Should the distnbutors that are subject to our rules be unable to obtamn the necessary clearances
from copyright holders, thev are free to boing those difficulties to our attention, and seek appropniate rehief.

X. CONCLUSION

67. Today we adopt rules to enhance the accessibility of the mupertant medmm of television te persons
with visual disabithties. We do not impose an undue burden on the programming production and distribution
industnies. Our rules will require only the largest broadcast stations and MVFPDs —wiuch provide television
programming to the majonity of the public — to provide a limited amount of programming with video
description.  These broadcast stations and MVPDs will provide programuomng with video descniption on the
largest networks they camrv — which provide the most watched televizion programmung. Our mules will thus
create a benefit to the greatest number of persons with visual disabilities but at the same time 1mpose a cost
on the least mumber of broadcast stanons and MVPDs.  As the mdustry and the public gan greater
expenience with video descriphon. we hope thai more broadcast stations and MVPDs will provide wdeo
description. and these thar do o0 will provide more hours of programnung with video description.

B9 ifetimne ar 3-4- MPAA ar 16-27: NAB ar 2324
T MPAA at 16.

YW GBH at 15-18.

¥ WGBH ar 10, 32.34,

U0 MPAA Replyat 25-26.

TINTVACat 15:16.
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NI ADMINISTRATIVE MATTERS

68. This document 1s available to individuals with disabilines requuning accessible formats (electronic
ASCTI text. Braille. large prnnt, and audiocassette) by contacting Brian Millm at (202) 418-7426 (voice),
(202) 418-7365 (TTY). or by sending an email to access(@fce gov.

9. Einal Paperwork Reduction Act Analysis  This Report and Order contamns informanon collection
requurements that the Conmussion 15 subnutting o the Office of Management and Budget requestng
clearance under the Paperwork Reduction Act of 1995,

70. Final Regulatory Flexibility Certification. Pursuant to the Regulatory Flexibality Act of 1980, as
amended, 5 U.S.C. § 601 er seg.. the Comnussion's Final Regulatory Certification m this Report and
Order 15 attached as Appendmx C.

71. Addwional Information. For addstional information. please contact Enic J. Bash, Policy and Rules
Division, Mass Media Bureau, (202) 418-2130 (voice), (202) 418-1169 (TTY), or ebash@foc gov. or Meryl
5. Icove. Disabilines Ruights Office, Consumer Information Bureau. (202) 418-2372 (voice), 418-0178
(TTY). or micove(i@fce mov.

NIT. ORDERING CLAUSES

72. Accordingly, IT IS ORDERED that. pursuant o the authority contamed m sections 1, 2(a), 4(1), 303,
307, 309, 210, and 713 of the Communications Act, as amended. 47 U.S.C. §3 151, 152(a), 154(1). 303, 307,
309, 310, 613, Part 79 of the Commmussion’s rules are amended as set forth in Appendices B and C.

73. IT IS FURTHER ORDERED that the rules set forth i Appendix B that revise section 79.2 of the
Commussion’s tules, 47 CFE § 79.2, SHAIT BECOME EFFECTIVE upon approval from the Office of
Management and Budget, and the rules set forth m Appendix B that add sechion 79 3 to the Conmussion’s
mles, 47 CFR. § 79.3. SHALL BECOME EFFECTIVE on April 1, 2002,

74. IT IS FURTHEE. ORDERED that the Commussion's Consumer Information Burean, Reference
Information Center, SHALL SEND a copy of this Repart and Order; mcluding the Final Regulatory
Flexibality Cemtification, to the Chief Counsel for Advocacy of the Small Business Admnsstration.

75. IT IS FURTHERED ORDERED that this proceeding IS TERMINATED.

FEDERAT COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIN A

COMMENTS

A&FE Television Networks, Inc. (A&LE)

Adaptive Environments

Alkamine, Anthony (Akamine)

American Council of the Blind (ACH)

Amernican Foundation for the Blind (AFE)

Association of Ameneca’s Public Television Stations (APTS)
Braille Institute Library Services (BILS)

Brandt, Dorothy

C-SPAN and C-SPAN 2 (C-SPAN)

Clive. Alan (Clive)

Couneil of Organizational Representatives (COR)
DIRECTV. Inc. (DirecTV)

Enders, Willam H.

Feingenblatt, Dr. BT

Game Show Network, L P. (GEN)

Grupo Televisa. S.A (GT)

Indiana Protection and Advisory Services (IPAS)
International Cable Channels Partnership (ICCP)
Massachusetts Assistive Technology Partnershup (MATP)
Metropolitan Washington Ear (WMWE)

Motion Picture Association of America (MPAA)
Namrative Television Network (WTN)

Nanonal Associatton of Broadcasters (NAB)

National Cable Television Association (NCTA)

Manonal Federation of the Blind (NFB)

National Television Video Access Coaliion (NTVAC)
QVC. Inc. (QVC)

R.P. International (RPI}

Satellite Broadeasting and Commumnications Association (SBCA)
Short, Charles and Mauresn

Short. Charles Jr.

Telecommumications for the Deaf Inc_ (TDI)

WGBH Educational Foundation (WGBH)

Wireless Commmunications Association Intermational. Inc. (WCA)

REPLY COMMENTS

A&E Television Networks (AETN Reply)
Alabama Council of the Blind (Alabama Council)
Allen. Seville (Allen)

American Council of the Blind (ACB Reply)
Amenican Foundaton for the Blind (AFB Reply)
Baker. Rob (Baker)

Benson, Stephen {Benson)

Blinded Veterans Associatnion {(BVA)

Brandt, Dorothy (Brandt Reply)

Brown, Deborah (Brown)
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Carcione, Tracy (Carcione)

Chong. Curtis (Chong)

Chomey, Marla {Chomey)

Cumings, Cheryl (C. Cumings)

Cumungs. Thomas (T. Cummgs)

DIRECTV. Inc. (Direc TV Reply)

Dunnam. Jenmifer (Dunnam)

Elliott, Peggy Pinder (Elhotr)

Freeman. Michael (Freeman)

Gardner, Ronald T {Gardner)

Grupo Televisa. S A (Grupo Televisa Reply)

Home Box Office (HBO)

Jachoson, Shawn (Jacobson)

Koeng. Sheila {Koeng)

League of Umted Lann American Citizens and the Natonal Council of La Raza (LULAC)
Lifetime Entertainment Services (Lifetime)

Mame Independent Living Services, Inc. (MILS)
Massachusetts Association for Parents of the Visually Impaired (MAVPI)
Mayo. Shawn (Mayo)

MMonon Picture Association of Amenica (MPAA Reply)
Nagrative Television Network (NTN Reply)

National Association of Broadeasters (NAB Reply)
National Cable Television Associanon (WCTA Reply)
Nartional Federation of the Blind of Colorado (NFB-CO)
National Federation of the Blind of Maryland (NEB-MD)
Narional Federation of the Blind of Ohio (NFB-OH)
National Television Video Access Coalinon (NTVAC Reply)
Olsver. Philip (Oliver)

Pease. T (Pease}

Pietrolungo, Al

QVC. Inc. (QVC Reply)

Radio-Television News Directors Association (RTNDA)
RPI International, Inc. (RPI Reply)

Sanders, Judv (Sanders)

Sanfilippo, John (Sanfilippo)

Scanlan, Joyee (Joyee Scanlan)

Scanlan. Thomas

Sutton, Jenmfer

VIPs of Attleboro (VIPs)

WGBH Educational Foundation (WGBH Reply)

Wales, Nathanael (Wales)

Wallof. Ramona (Walhof)

Walker, Barbara (Walker)

Weather Channel. Inc. (Weather Channel)

West Virginia Department of Education and the Arts. Division of Rehabilitation Services (WWV Dep't of
Education and the Ans)

Zweitel, Clyde (Zweifel)
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APPENDIX B
RULES
Part 79 of Title 47 of the U.S. Code of Federal Regulations 15 amended by revising 1t to read as follows:
Part 70—-CLOSED CAPTIONING OF VIDEO PROGEAMMING
1. The authonty citation for Part 79 15 revised to read as follows:
AUTHORITY: 47 U.S.C_ 151, 152(a), 154{1), 303, 307, 309, 310,613,
2. The ntle of Part 79 15 revised to read as follows:
Part T0—CLOSED CAPTIONING AND VIDEOQ DESCRIPTION OF VIDEO PROGERAMMING
3. Section 792 1s amended by revising paragraph (a) (1) and (b) (1) and (3) 1o read as follows:
§ 79.2 Accessibility of Programming Providing Emergency Information.
(a) Defimitions.
(1) For purposes of this section, the defininions in Sections 79.1 and 79.3 apply.
ok oW oE ok
(b} Requirements for accessibibity of programmung providing emergency formation.

(1) Video programmung distributors must make emergency mformation, as defined i paragraph
(a) of this section. accessible as follows:

(1) Emergency mformanen that is provided in the audio pomon of the programming must be
made accessible te persons with heanng disabilities by using a method of closed captioning
or bv using a method of visual presentation. as deseribed tn § 79.1 of this par:

(11) Emergency information that 13 provided in the video portion of a regularly scheduled
newscast, or newscast that wferrupts regular programmung, must be made accessible to
persons with visual disabdlities; and

{111) Emergency mbormation that 1s provided mn the video portion of programmung that 15 not a
regularly scheduled newscast. or a newscast that mtermupts regular programmnung. must be

accompamied with an aural fone.
(Q)* * *
3) Video programming distributors must ensure that:
3) Vide distrily ths
(1) Emergency wformation should not block any closed caphomng and any closed captioning

should not block any emergency information provided by means other than closed
captioning, and
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(11) Emergency mformation should not block any video description and any video description
provided should not block any emergency information provided by means other than wideo
description.

ok & OE %

4. Part 79 15 amended by adding new Secnion 79.3 to read as follows:
§ 79.3 Video description of video programming.
{a) Definittons. For purposes of this section the following definitsons shall apply:

{1) Designated Market Areas (DMAs). Umique. county-based geographic areas designated by
Nielsen Media Research. a television audience measurement service. based on telewision
viewership in the counties that make vp sach DIMA

{2) Second Audio Program (SAP) channel A channel contaming the frequency-modulated
second audio program subcarner, as defined . and subject to, the Comnussion’s OET Bulletin
No. 60, Revision A, “Multichanne! Television Sound Transmission and Processing Requirements
for the BTSC System.” February 1986.

(3) Video description. The msertion of audio narrated descniptions of a television program’s key
visual elements inio natural pauses between the program’s dialogue.

(4) Video programmung. Programming provided by, or generally considered cemparable to
programmung provided by, a television broadeast station that 1s disinbuted and extubited for
residential use.

(5) Video programmung distributor. Any television broadeast station licensed by the Conmuission
and any multichannel video programnung distnibutor (AMVED), and any other distributor of ideo
programunung for residential recepnion that delivers such programnung directly to the home and is
subject to the jurisdiction of the Commussion

(b} The following video programmng distributors must provide programmung with video descnption
as follows:

(1) Commercial television broadcast stations that are affiliated with one of the top four commercial
television broadeast networks (ABC, CBS. Fox and NBC), as of September 30, 2000, and that are
licensed to a commumity lecated 1 the top 25 DMAs, as determmed by Nielsen Media Research
Tnc. for the vear 2000, must provide 50 hours of video description per calendar quarter, etther dunng
prime time or on children’s programmmng:

(2) Television broadcast stations that are affiliated or otherwise associated with any television
network. mst pass through video description when the network provides video description and the
broadeast station has the technical capabality necessary to pass through the video descniption:

(3) Multichannel wideo programmung distributors (MVPDs) that serve 50000 or more

subscribers, as of September 30, 2000, must provide 50 hours of video descniption per ¢alendar
quarter dunng prime time or on children’s programnung. on each channel on which they camy
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one of the top five national nonbroadeast networks, as defined by an average of the national
audience share dunng pnme tme of nenbroadeast networks. as deternuned by MNielsen Media
Research, Inc., for the time peniod October 1999-September 2000, and

{4) Multichanne! video programming distnibuters (MVPDs) of any size:

(1) must pass through vides desenprion on each broadeast station they carry, when the
broadeast station provides video description. and the channel on which the MVPD distributes
the programming of the broadeast station has the technical capability necessary to pass
through the videe descnption: and

{11} must pass through video descoption on each nonbroadeast network they carry, when the
network provides videe description. and the channel on which the MVPD distmributes the
programming of the netwerk has the techmcal capability necessary to pass through the video
description.

(¢} Responsibility for and detemunation of compliance.

(1) The Comnussion will calculate compliance on a per channel, calendar quarter basis. beginning
with the calendar quarter Apnl 1--Tune 30, 2002,

(2) Programmung with video descnption will count toward a broadecaster’s or MVPD's meminman
requurement for a particular quarter only if that programmung has not previously been counted by
that broadeaster or MVPD towards 1is munimum requurement for any quarter.

(3) Once an ennty has ared a particular program with video description, 11 15 requured to mclude
video descoption with all subsequent sinngs of that program. unless the ennity uses the SAP
channel in contiection with the program for a purpose other than providing video description,

(4) Tn evaluating whether a video programmung distributor has complied with the requirement to
provide video programmnung with video description. the Commnussion will consider showings that
atry lack of video description was de miniinis and reasonable under the circumstances.

(d) Procedures for exemptions based on undue burden.
(1) A video programnung distributor may petition the Commussion for a full or partial exemption
from the video descniption requirements of this secion, which the Commission may grant upon a
finding thar the requirements will result in an uandue burden.
(2) The petitioner must suppert a petmon for exempnon with sufficient svidence 1o demonstrate
that compliance with the requirements to provide programoung with video descniption would
cause an undue burden. The term "undue burden” means sigmificant difficulty or expense. The
Comnussion will consider the following factors when determuning whether the requirements for
video description impose an undue burden:

(1) The nature and cost ef providing video descripuion of the programmng;

(11) The 1mpact on the operation of the video programmung distributor;

(111) The financial resources of the video programnung distributor: and
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(1v) The tvpe of operarions of the video progranmmung distributor.

(3) In addition to these factors, the petimoner must descnibe any other factors 1t deems relevant to
the Commnussion's final deternunation and any available aliematrve that might constimte 3
reasanable substinute for the video descnption requirements. The Commmussion will evaluate
undue burden with regard to the ndividual outlet.

(4) The petttioner mmst file an ongimal and two (2) copies of a petition requesting an exempton
based on the undue burden standard. and all subsequent pleadings. in accordance wath § 0.401(a)
of this chapter.

(%) The Commussion will place the petition on public notice.

(6) Anv interested persen may file comuments or opposthions 1o the petthon within 30 days of the
public notice of the petiton. Withuin 20 days of the close of the comment period, the petrhioner
may reply to any comments of oppositions filed.

(7) Persons that file comments or oppostiions to the pention must serve the petitioner with copies
of those comments or oppositions and must melude a certification that the petihoner was served
with a copy. Parties filing replies to comments or oppositions must serve the commenting or
opposmg party with copies of such rephes and shall include a certification that the party was
served with a copv.

(8) Upon a showing of good cause. the Commussion may lengihen or shorten any comment penod
and watve or establish other procedural requirements.

(9) Persons filng petinions and responsive pleadings mwst wclude a detaled. full showimng,
supported by affidavit, of any facts or considerations relied on.

(10) The Conmussion may deny or approve. wn whole or m part. a petitton for an vndue burden
exemption from the video descnption requirements,

(11) During the pendency of an undue burden detemunation, the Comnussion will consider the
video programmung subject to the request for exemption as exempt from the video descrption
FEqUIETIENTS.

(€) Complaint procedures.

(1) A complamant may file a complaint concermng an alleged violation of the video desenphion
requirements of this section by transmutting 1t to the Consumer Information Bureau at the
Commussion by any reasonable means, such as letter, facsimule transtmssion telephone
(voice TRS/TTY). Internet e-mail, audio-cassetie recording. and Braille. or some other method
that would best accommodate the complainant’s disability, Complaints should be addressed to
Consumer Informanon Burean, 445 12% Streer. SW. Washington. DC 20554, A complaint nmst
mclude:

(1) the name and address of the complamant;

(1) the name and address of the broadcast station against whom the complaint is alleged and
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1ts call letters and network affilianon. or the name and address of the MVPD agamnst whom
the complaint 15 alleged and the name of the netwerk that provides the programmung that 1s
the subject of the complant,

(i11) a statement of facts sufficient to show that the video progranmmng distributor has
violated or 1s violating the Commission's mles, and, if applicable. the date and time of the
alleged violaton;

(1) the specific relief or satisfachon sought by the complamant; and

(v) the complainant's preferred format or method of response to the complaint (such as letter,
facsinule transnussion. telephone (voice TRSTYY). Internet e-mail, or some other method
thar would best accommadate the complaint's disability).

(2) The Comnussion will promptly forward complamnts sanstying the above requirements to the
video programnung distnbutor wvelved. The video programming distributor must respond to the
complaint within a specified time. generally wathin 30 days. The Commnussion may authorize
Comnussion staff to either shorten or lengthen the time required for responding to complaints 1n
particular cases.

(3) The Comnussion will review all relevant information provided by the complamnant and the
video programmimg distnibutor and will request additional information from either or both parties
when needed for a full reselution of the complam.

(1) The Commussion may rely on certifications from programnung suppliers, wmcluding
programming producers, programming owners, networks, syndicators and ather distnbutors,
1o demonstrate comphiance. The Commussion will not hold the video programnung
distnburor responsible for situations where a program source falsely certifies thar
progranuming that 1t delrvered to the wideo programming distmbutor mests our video
description  requirements if the wideo programmming distnibutor 15 unaware that the
certificarion 15 false.  Appropnate action may be taken with respect to deliberate
falsifications.

(11) Tf the Commission finds that a video programmng distributor has wvielated the wvideo
description requurements of this section, 1t may mmpose penalties. inchiding a requirement that
the video programming distriburor deliver video programnung containing video description
i excess of 1ts requirements.

(f} Pnvate rights of action are prolibited. Nething in this section shall be construed to authonze any

private night of action to enforce any requirement of this seenton. The Comnussion shall have exclusive
munsdiction with respect to any complami under this section.
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APPENDIX C
FINAL REGULATORY FLEXIBILITY ACT CERTIFICATION

The Regulatory Flexibility Act (RFA) requires that an agency prepare a regulatory flexibility analyzis for
notice-and-comment mlemaking proceedings. unless the agency certifies that “the mle will not iof
promulgared. have a significant economic 1mpact on 3 substantial mumber of small entities."® The Novice
of Proposed Rulemaking (Norice) published i tlus proceeding proposed mules to provide wideo
description on video programming in order to ensure the accessibility of video programming to persons
with visual impairmients.

In an sbundance of caution. the Commnussion published an Inttial Regulatory Flemibility Analysis (IRFA)
1n the Norice® even though the Commussion was reasonably confident that the proposed mles would not
have the requsite "sigmficant econonue mmpact” on a “substantial number of small entines.” The IRFA
sought wrtten public comment on the proposed rules. No written comments were recerve on the IRFA,
nor were general comments recerved that raised concems about the impact of the proposed miles on small
entities.

The rules adopied m this Report and Order requinng stations to provide video descriptions on video
programuung will affect at most five small broadcasters. which are atfiliates of the top four networks 1
the top 25 Nielsen Designated Market Areas, m the amount of $5.000 to $25,000 each. We recogmize that
the upper end of the possible economic smpact mught constitute a sigmficant impact for some small
broadcasters. but, as noted. tlus tmpact will reach. at most. five enunes, and we have provided an
exemption {upon application) for those small entihies for which the cost 15 burdensome. The pass through
of programming will have no sigmficant economic mmpact on small entities because they are required to
pass through programming with video description only if they already have the techmeal capability
necessary t0 do so. The Commussion believes that the emergency notificanon requuirement will have a
neghgible effect on small entities as well Tn addition, 1f this requirement should prove burdensome to
small entities, they may apply for an exemption.

The Commussien therefore certifies, pursuant to the RFA. that the rules adopted 1n the present Report and
Order will not have a sigmificant economic impact on a substantial number of small ennties. The
Commission will send a copy of the Report and Order, mecluding a copy of tlus final certification. 1 a
report to be sent to Congress pursuant to the Small Business Eegulatory Enforcement Fainess Act, see 5
TU.S.C. § 801(a)(10(A). In addition. the Commussion will send a copy of the Report and Order. mcluding
a copy of this final certification. to the Chief Counsel for Advocacy of the Small Busmess
Admimistration. In addition. a copy of the Repart and Order and this final cerification will be published
in the Federal Register. See 5 U.S.C. § 605(b).

‘82s 5 USC § 603, The RFA, see 5 US C. § 601 of seq., has been amended by the Contract With Amernica
Advancement Act of 1996, Pub. L. Mo, 104-121, 110 Stat. 847 (1996) (CWAAA) Title II of the CWAAS 15 the
Smazll Busmess Regulatory Enforcement Farness Act of 1996 (SEREFA).

1502 5US.C. §605(h),

5 See Notice of Proposed Rule Making In the Mattér of Implementation of Video Description of Video
Programuming, MM Docket No. 99-33%, 14 FCC Red 19845 (1999) (Nonics).

* Seg id. at 1986269,
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SEPARATE STATEMENT OF COMMISSIONER SUSAN NESS

Inre: Report and Order, In the Matter of Implemenration of Video Description of Vides Programming,
MM Doc. No. 99-339

All Amernicans — including those with visual disabilities — should have meaningful access to video
programnung. That 15 the noble goal of this Report and Order. In celebrating the tenth anniversary of the
Americans with Dizabilities Act. we all should strive to help those with disabilihies participate fully 1 the
cultural fabric of our society. Moreover. tlus Commussion has a legal and moral responsibility 1o ensure
that all Americans have access to emergency mformation. especially concerming thewr health and safety.

While I would have preferred miore explicit delegation from Congress. I believe thar Congress did
not preciude vs from taking the steps that we have adoptad roday to make programmang available to those
with visual disabilittes. Also. while on balance I support this ttem. I have sigmificant reservations
regarding our implementation of these wellanrennoned goals. The trem reflects what was a spotty record
w many respects. especially concermmng the cost, teclimecal feasibibity, and demand for tlus service. But
by limunng the application of our entertainment progranmung requirements to only the largest program
providers and only the largest television stations and cable systems, and by requining only a modest
number of hours to be video described. we have an opportunity to gam valusble experience and answers
1o these questions before we undertake any expansion of these requirements,

Emergency Informarion

This Order requires broadeasters and multichanne!l video programnung dismbuters (MVPDs) to
make emergency information accessible to those wha have wisual disabilities — an action T unequivocally
support. The Commission s responsibality 1= to ensure accessibility to commmumications. “to all people of
the United States™ for the purpose of “promonng safety of life and property.™ The Order we adopt today
addresses this fundamental tenet of the Telecommumcations Act by requanng that all broadcasters and
WWVPDs which provide emergency mnformation make the critical details of that infermanen accessible
those with visual disabilittes. In contrast to the record on video entertainment descriiption. the record
reflects unammous agreement that meaningful accsss to emerzency information is viral. T am especially
pleased that we have expedited the effective date of tlus requirement.

The Order begins but does not fully address the needs expressed by the visual disabilities
commumty for access to emergency wnformanon. Fer example. consumers wall snll find it frustranng o
hear a tone which precedes wnitten weather, news, or sports information scrolled across the bottom of the
television screen, but will not have oral access to that information. In addition. the National Federation
of the Blind notes that many new Secondary Audio Programming (SAP}-equipped televisions require
navigating menus to access the SAP channel but that such menus are visual and therefore inaccessible to
those with visual disabilities > The Commussion should use 1ts good offices to bring together
representatives of the consumer electromes mdustry and advocates for those with visual disabilities to
generate practical solufons to this problem.

“4TUSC §151

* See Letter from Bommie TK Ruchardson, Vice President, Trade and Federal Affaurs. Motion Picture Association
of America, to Magalie Roman Salas, Seeretary. Federal Commumcanons Commission, MM Dec. No. 90-330_ ai
1 (July 13, 20080).
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Video Programming Description

The 1ssues rmsed by the video entertamnment descniption requurements of the Order are more
problemate. Cemmenters raised legitimarte questions about the demand for. cost, and feastlity of video
description. To what extent will visually impaired consumers avail themselves of video described prime
nme and children’s progranmung? Do many even have access to SAP-enabled television receivers?
Duoes 1t make sense to video describe all categonies of programmung? Will broadeasters and MVPDs be
forced to supplant Spanish language programnung on the SAP channel with video descniption? These
questions are not fully answered.

Every regulation that government imposes has a cost associated wiih 1t. Inevitably, consumers
pay that cost. We therefore must ensure that amy requirements we impose are as narrowly fatlored as are
necessary to address the public need. The himited rollout of video descnprion that we order today will
enable us to assess the efficacy of and consumer demand for, this service. We will carefully evaluate that
expenence before expanding upon the requirements adopted today.

Conclusion

We are all mundful of our responsibility to follow the law mn carrymg out our duties, mcluding our
efforts to ensure that all Americans have meaningful access to video programmung. While I have
concerns about the record i this proceeding, the limited scope of our rules will enable us to assess the
efficacy and consumer demand for descriptive wideo service before we enteriain further expansion

&9



Federal Communications Commission FCC 11-36

90



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 00-258

STATEMENT OF COMMISSIONER HAROLD W. FURCHTGOTT-ROTH.
CONCURRING IN PART AND DISSENTING IN PART

In the Matter of Implementation of Video Description of Video Programming,
MM Docket No. 90-330

It 15 with regret that I dissent from the portien of this Order adopting rules requiring vadeo
descniprion. Tunderstand well the concerns of those who support this item. and 1t ts more than apparent to
me that their views are deeply and personally held. At the same time. however. such factors cannot frump
the clear limits on our staturory authonty, In short, as much as Trught Like to support this ftem in s
entirety. I am unable to read the Conumunications Act as authonzing rules requinng video description.t

L Statutory Authority

In the Notice of Proposed Rulemaking m this matter. we specifically sought comment on the
question whether the Commmssion possesses statutory authersiy to require broadcasters. cable operators,
and satellite compamies to provide video descriptton. See 14 FCC Red: 19845 at para. 39 (1999). I have
reviewed carefuily the comments on this 1ssue and had hoped there to find persuasive arguments for
authority. I can only conclude that the legal arguments i favor of jurisdiction can be described 2z weak,
at best.

The argument for authonitv here 15 grounded in the theory of ancillary junsdiction under sections
1 and 4{1) of the Commumications Act. See Order at paras. 54-55. While 1t 15 true that the Supreme Court
and the D.C. Circurt have upheld the Comnussion’s exercise of that type of junsdiction. ths case 15
distinguishable from those i one very important regard: in none of those cases had Congress expressly
addressed the Commission’s duties with respect to the regulated area at 1ssue. For example, m Uinited
States v. Sourhwestern Cable Co., 392 U.5. 157, 178 (1968), there were no preexisting statutory
provisiens regarding the Commussion’s oversight of the cable mndustry. Smmlarly, in Rural Telephone
Coalition v FCC, 838 F2d 1307 (D.C. Cir. 1988). Title 47 was silent on the question of federal funding
for universal service.

Here. by contrast. Congress has clearly delineated our duries with respect to video descniption. In
section 713(f) of the Act, Congress directed the Comnussion to commence an mquiry and 1ssue a report
on the matter: This has been done: there 1s no more authority that can be wrung out of that section.
Indeed, the fact that section 713(f) requires a report and no more suggests that Congress was not prepared
to. and purposefully intended not to_ go any further. Juxtaposition of this section with the
contemporanecusly enacted one concerning closed captioning, see section 713(b). only strengthens this
mference of purposeful lnmuration. That section. wluch requires both 2 report and 2 rulemalking on closed
captioning, makes clear that Congress understood the difference between a study and a mulemaking and
that Congress knew how to take the additional step of mandating miles regarding television services for
the disabled*

! 1 concur, however, mn the adopiion of the emergency information rules. I do so on the theory of

qurisdiction laid out 1n Part 11 of the ssparate statement of Comnussioner Powell.

3

N If independent confirmation of these textual implications were necessary, one need .only bnefly
review the legislative hustory of section 713(f). That lustorv shows that Congress ongmally included and
then, 1n conference, removed a mismaking requirement from the section. See Telecommmmicarions Ader of
1895 5. Conf Rep. 104-220 at 411 ("The [conference] agresment deletes the House provision
referencing a Commussion rulemaking with respect to video description™).  This Commission today
{continued.. )

91



Federal Communications Commission

FCC 11-36

Federal Communications Commission FCC 00-258

To say that sectron 713(f) does not profizhir mules requinng video descnipnion. as the Order does.
see RO at para. 58, 13 not enough to establish junsdiction here® As the item iself acknowledges, that
the provision does not authonze such niles, and so can provide no affirmative support for this action.
Further, as discussed above. the “negative pregnant” of 1fs text 1s that anything more than the 1ssuance of

a report would be 1 excess of that authority.

The Comnussien 1s not long delaved by these statutory points. On 1ts view of admunisteatrve law,
Congress must expressly probit the Commmussion from gomg further than a particular provision
authonzes 11 to go m order to make the textual lmats of any provision stick. In an adnumisirative scheme
based ot delegated powers -- where the Commussion possesses only those powers granted by Congress,
not all powers except those forbidden by Congress — tlus approach to junsdiction is clearly erroneous.

II. Comments Regarding the Rules

Notably. not all those 1 the blind commumty are supportive of these rules. Of course. as with all
peaple grouped together on the basis of 2 common physical. immutable trat, blindness 1s ne guarantor of
monolithic thinking on matters of public policy. In fact, some of the philosophical divisions among the
blind on questions such as educanion and assinulation are profound and have been so for many. many
years.

Yet one would have to be particularly astute, even psychic, to glean this fact from the Order. See
R&Oarparas. 4 &n 11, 38 Wiule discussing extensively the comments from groups for the blind in
support of video description. no mention 15 made of the express opposition of the National Federation of
the Blind (NFB). the largest and most historically significant force of and for the blind * T fear that
because NFB's philosophy of blindness and of the way 1ts members can best achieve therr life goals
differs from that held by other disability groups. as well as some people ar the Comnussion, its views
have not been given they respect they deserve. In other words. T am concerned about the possibility that
because NFB does not believe what others think they should about what 15 best for 115 members. 1t has
been marsinalized n this discussion T thus intend to air NFB s opmmons fully.

(Continued from previous page)
adopts rules that Congress consciously chose not to require.

3

With respect to cable operators, there may ndeed be a provisien of the Communications Act
that prohibits video description rules. Section 624{f) states that no federal agency mav “impose
requirements regarding the provision or content of cable services, except as expressly provided in [Title
WVI]." Whether or not video description tules concemn “content.” they surely regnlate the “provision” of
cable services. To be sure, Untited Fides, Inc. v. FCC 890 F 2d 1173 (D.C. Cir. 1989), contains some
broad dictum regarding the overall effect of section 624(f). But that case did not squarely address. and
no party appeared to argue, the meaning of the provision prong of the statutory language.

s NEB was founded 1n 1940 and has over 50,000 members. with affiliates 1n all 50 fifiy states and
over 700 local chapters. See woww NEB.org According 1o a web site dedicared to serving the blind,
NFB “has become by far the most sigmficant force 1n the affairs of the blind today.™
http:/'www blind net'bwholead htm (page entitled “Who Are the Blind, Who Lead the Blind™).

Contrary to the suggestion of some i this procesding. NEB 1 not some sort of outlier i the blind
community. but rather the oldest and largest group compesed of and for the blind.

5

Generally, NFB believes that with adequate education and opportumty, the blind can participate
in soctety as well as anv sighted person: in short, they wish to be treated like any other person. no better
{continued.. )
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In 1ts comments, NEB states nnequivocally: “We oppose the imposition of audio deseniption as a
federal mandate” Comments of WFB at 1 (filed Feb. 23, 2000). As to the level of actual demand for tlus
service among the blind, they remark: “Some like the service. . - some dishike it. many are frankly
mdifferent ” Jd They further describe the blind papulation as “ambivalent™ about video descrnipnon. fd

This 15 s0. they sav, because of differences between those who are born blind and those who lose their
vizion later in ife. For the congenitally blind. the descriptnien of events in essentially visual terms — 1.2,
“the woman wore a red dress” — provides them no benefit whatsoever. And on a plulosophacal level. NFB
argues that “undue emphasis on entertamment as an 1ssue for the blind draws attennion away from the real
and cruel forms of economie discrmmunation and exclusion of blind people from normal integration 1nto
society.” fd at2.

Thas potential lack of demand for the service creates a nusmatch between the means and ends of
the regulations. As an inttral matter; 1t is unclear whether these rules benefit the targeted population in
general. And if the benefits of videe descniption accrue largely o those who become blind later in hife
and those with dummshed vision due to agmyg (not the congenitally blind), then 1t makes litile sense to
allow complete fulfillment of the video descriprion requirement with children’s progranmung. See R &0
at para. 36. The bulk of those with visual disabilines consist of an older population. not the audience for
cluldren’s television.

This means-ends nusfit undermnes the legmmacy of these rules under a potential First
Amendment analysis. Even if one accepts as pernussible the Commussion’s content-based selection of
children’s programming as a category for descnption, the regulations” non-furtherance of the wnterests of
the pnmary beneficiaries of the rules 15 a vexing problem. Furthermiore, when a large segment of the very
people that the Commmssion purports 1o help achively opposes these regulations, one wonders why the
Comnussion 1s so mnsistent upon pushing the statutory envelope.

(Continued fiom previous page)
and no worse. Often, this phifosophy results in NFB's taking 3 position against what 1t perceives as
special or preferential policies for the blind. For mstance. the NFB supported the Americans with
Disabilities Act on the ground that 1t imnclude what 15 now section 501 of that Act. which srates that
“[n]othing m this Act shall be construed to require an mdrvadual with a disability to accept an
accommodation, aid, service, opportunty, or benefit which such idividual chooses not to accept.”
NFB's theory was “thar, although blind people should have Lielp when needed. imposed help can be and
15 one of the most degrading parts of the discninunation we suffer as a group™
http:/fwrww blind net/bo600010 hitm (page entitled “The Right to Refuse Help™). For a full exposition of
NFB’s pnnciples, see hitp:/INFB.org.
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III. Conclusion

Video description may be a wonderful idea whose time has come: ifs current absence in
programmumg may indeed represent the sort of true market farlure that justifies government mtervention:
and 1ts benefits to society may outwetgh 1ts costs. Bur those assertions. even if true, cannot overcome the
threshold question of stamutory authority for this Commussion to act m the area. Contrary to the
assumption of this item — that Congress must prolubit a rulemaking before we lack authority to undertake
1t -- this Commnussion has only those powers affirmatively vested 1 1t by Congress. However compelling
the underlying subject matter, we may not rransgress the larger scheme of laws that governs this agency's
actions.
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SEPARATE STATEMENT OF COMMOSSIONER MICHAFEL K. POWELL,
CONCURRING IN PART AND DISSENTING IN PART

In The Matter of Implementation of Video Descnption of Video Programmung, M0V Docket No. 99-339,
Report and Ovder

Thas stem represents another worthy effort by the Comnussion to mmprove the disability
COMmMUMTY's access o commumicatons services. Proudly; this 15 an area that has recerved significant
attention by both Congress and tlus Comnussion, remedyimg many vears of neglect. T applaud the
government's continning focus on these issues,

The rtem 15 notewarthy, however, for another reason thar T find much less laudable. Though fora
very worthy purpese. the Commission yet again 1s extending 1ts reach bevond a specific statutory
provisien by avatling itself of ancillary jurisdicnon under the broad provisions of sectnons 41) and 303(x)
of the Commumnications Act.’ While the Comnussion certamly may act on ancillary authorty 1 the
absence of a specific stamtory provision, it cannot and should not do zo where Congress has spoken
specifically on an 1ssue or where there 1s a clear contrary congressional intention. Because I find
Congress spoke to video descniption 1 section 713{f) of the Act, and purposely himated the Commussion
1o studving the 1ssue and reporung to Congress. [ dissent to the adoption of video description mules under
ancillary junsdichion. I do. however. support that portion of the Order that provides for emergency text
mformation n audio form.

L The Statute Doss Not Allow For Video Description Rules

A The Text of the Statute Does Nor Authorize Rules

Congress comprehensively considered the 1ssue of access to video programmung by the blind and
deaf commumities in drafting the Telecommunications Act of 1996, The result was section 713 entitled
"Video Programming Accessibihity " 47 US.C § 613, The provisions contamned 1n section 713(a)-(g)
deal with closed captioning for the deaf. Thewv direct the Comnussion to "prescribe such regulations as
are necessary” to miplement closed caprioning *

Section 713(f) addresses video desenption for the visually impaired. 2 service that 1s roughly
analogous to closed caprioning” In stark contrast to closed capnioning, Congress did not mandare videa

1

Section 4(1) reads, "[t]he Commizsion may perform any and all acts, make such rules and regulations, and
issue such orders, not inconsistent with this Act. a3 may be necessary in the execution of its functions.” 47 U.5.C.
§ 154(1). Section 303(r) of the Act provides. i pertinent part, "the Comnussion from time to time, as public
convenience, interest. of necessity requires shall | | [mjake such rules and regulations and presceabe such
restrictions #nd conditions, not inconsistent with law, as may be necessary to carry out the provisions of this Act.
M 4T US.C. § 303(r).

3

The Commussion did 135ue closed captiomng rules s 1997, See In the Matter of Closed Captionng and
Video Descrnption of Video Programmung. Implementation of Section 203 of the Telecommunications Act of
1996, Accessibility of Emergency Programming, MM Docket No. 83-17, Report and Ovder, 13 FCC Bed 3272
{1997}, .on recon.; 13 FCC Red 19973 (1998).

’ Video description "means the insertion of audio narrated descriptions of a television program's key visnal
elements mto natural pauses between the program's dialogne " 47 US.C. § 613(g) (emphasis added). Closed
captiomng 15 "[t]he visual display of the andio portion of video programumng contained in line 21 of the vertical
{continued.. )
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deseription, nor did it direct the Commussion to prescribe regulanons.” Congress only directed the
Commussion to conduct an mngquiry on video deseniption and to report 1ts findines to Congress® When
subsections (a) and (f) of section 713 are viewed together (one mandating rules and one not). 1t 15 farhy
plawn that by neganve implication Congress did not wish to legally requare video descnption, but mstead
1t wished o consider the matter more fully. after recerving a report from the FCC® Indeed. in 1996, and
again in 1998, the FCC did 1ssue reports, but Congress elected not to take action. See n 5 supra.

Yet. as evidenced by 1ts Order today. the majority 15 unfazed and undeterred by the negative
wnplication of section 713(f) and the stark contrast with closed captiomng. In 1ts view. Congress mav not
have directed the FCC to draft muiles. but 1t did tiot tell them they could not either. The majonty insists
that 1t can advance video description miles under section 4(1)'s general authorization fo "make such mles
and regulations, and issue such orders. not mconststent with this Act. as may be necessary in the
execution of its functions." 47 U.S.C. § 154(1).” This sweeping authority 1s invoked to carry out the
equally broad purpose in section 1 of the Commumecations Act to "make available. so far as possible, to
all the people of the United States . [a] world-wide ware and radio communication service.” 47 US.C. §
151.

Unquestionably, Congress conferred very broad authonty on the Cominlission under section 4(1),
and the courts have sanctioned the exercise of that authonity on occasion. See, e.g., United Stares v,
Soutinvestern Cable Co., 392 U.S. 157, 178 (1968); Rurql Tel. Coalition v. FCC. 838 F.2d 1307 (D.C.
Cir. 1988). But tlus broad restdual authority 1s not unrestrained.  See United States v. Midwesr Video
Corp., 406 TUS. 649 (1972). Tt surely can be supplanted by subsequent, more specific acts of Congress.
If as is the case here, Congress considers and speaks directly to an issue, the Comnission should be
bound to that specific judgment and not chart a different course thar 1t prefers, nding section 4(3).

(Continued from previous page)
blanking interval (VBI} pursuaat to the technical specifications set forth 1o [the Commission's rules] or the
equivaleat thereof” 47 CEE. § 72.1(a)(4) (1999) (emphasis added).

- The juxtapesition 15 quite telling.  See Natonal Rifle dssoc. v. Reno, 2000 WL 800830 (D.C. Cir. July
11, 2000, at *7 (" Where Congress includes particular langnage 1 one section of & statute but omuts 1t in another
section of the same Act, it 1s generally presumed that Congress acts mntentionally and purposely in the disparate
wclusion ot exclusion.") (queting Russells v, U5, 464 TU.S. 16, 23 (1983)).

The Commission has in fact teported to Congress on two Gecastons. In both mstances, Congress neither
considered not took action on video descrniption. See, e g In the Matter of Closed Capuoning and Video
Description of Video Programming. MM Docket No. 85-176, Report, 11 FCC Red 19214, 192232 19271 (1396)
(report recommended "the best covrse i3 for the Commisszion to continue to monitor the deployment of video
description and the development of standards for new video technologies that will afford greater accessibility of
video description™); Annual Assessment of the Status of Competition in Markets for the Delivery of Video
Programnung, C8 Docket No. 97-141. Fourdth Annual Repart, 13 FCC Red 1034 (1998).

¢ The specific criteria for the report suggests Congress wanted the Commission to study at a detatled level

the 155ues surrouading video descnption. in order for it to have a more substantial record on which to consider the
propriety of taking government action. The report had to include an assessment of the "sppropriate methods and
schedules for phasing video descriptions into the marketplace, technical and quality standards for video
description. a definition of programming for which video descriptions would apply. and other technical and legal
ssues that the Cominission deemed appropriate.” 47 US.C. § 613(f).

7 The Comnussion also cites section 303(r), which 1s nearly identical to 4(1). Compare 47 U.S.C. § 303(1)
with 47 11.5.C. § 154(1).
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The majority would probably agree with this canon of statutory interpretation on 1ts face.
Nonetheless. 1t seems to think that even where Congress considers the verv same 1ssue and promulgates a
statutorv directrve, 1t can exceed the scope of that directive if Congress fails to specifically prohibat the
Comumission from acting. Here, Congress comprehensively considered the 1ssue of video descniption. Tt
passed a law directing the Comnussion to conduct an nqumry and submat a report of 1ts findings. Tt did
not authorize the Comunussion to 1ssus mules. But, because Congress did not specifically say the FCC
could not 1ssue miles, the majonty feels free 1o do so under 1ts geperal authonity.

The majority's approach 15 breathraking, for 1t suggests the Commussion can favor 1s preferences
over those of Congress (as long as 11 actions are within the expansive scope of section 1), 1f Congress
fails to affirmatively prohibit it from acting, Apparently, m the majority's view, it 15 not enough for
Congress to simply pass a law of linuied scops. This view turns the notion of a delegated agency on1ts
head. The Commission can act only where 1t 15 quthiorized to do so. It 1s not free to act unless expressly
prohibited from domg so. See Brown & Williamson Tobacco Corp. v. FDA. 153 F.3d 155, 161 (4" Cir.
1998) ("We begin with the bastc proposition that agency power 15 'not the power to make law. Rather. 1113
the power to adopt regulations to carry mto effect the will of Congress as expressed by the statute.™)
(quating Evnst & Ermstv. Hochfelder, 425175, 185, 213-14) (1976)). Irecognize that Congress granted
the Commmssion its broad authonty 1 section 4(1). But. 1n domng so 1t surely did not obligate itself'in the
future to the Herculean task of specifically prohibiting any possible action by the Comnussion when 1t
crafts new laws 1n any area within the scope of section 1 Congress cannot possibly, nor should 1t be
requured to. proscribe FCC action every time a legislative enactment falls in the scope of "making
available to all the people of the United States a wire and radio service."® In section 713(f) Congress told
the Commmussion to produce 2 report. The completion of that task should have ended the matter, unless
and unnl Congress acted further.

B. The Legislative History Sguarely Shows Congress Rejected Giving The FOC Discretion
to Promulgate Rules.

T understand the impulse not to accept the negative inference of section 713(f)'s reporting
requiremnent {though 1t 15 more troubling when compared to mandatory closed captioming mles). One
might accept. as does the majority, that secrion 713(f) 15 wnsufficiently clear, or specific. 1o rob the
Comnussion of section 4(1) authonity. But. a review of the legislative lustory closes the door on any
suggestion that Congrass was not adverse to FCC mandated rules, though unwilling o mandate video
descripiion 1tself

In the 103 and 104™ Congresses. both houses mtroduced telecommunications bills. In the House
of Representatives, H.R. 3636. section 200, as reporied out of the subcomnuttes, mandared video
deseription® In full commuttes, Congressman Carlos Moorhead of California offered an amendment
{(which was adopted) that allowed the FCC to promlgate video deseription mules at s discrerion, rather
than statutoridly requiring such rules. The amendment read:

Section 1 of the Commmnications Act of 1934, as amended (paraphrased).

9 See HE. 3636, § 206 (the Telecommunications and Finance subcommuttee draft mandated that the
Commusston "shall within | year after enaciment of the [video programming accesstblity] section, prescvibe such
regulations as are necessary to ensure that all video programming is fully accessible to individuals with disabilities
through the provision of closed captionmg service and video deservipdon.” (emphases added)

100



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 00-258

Following the completion of such mquiry. the Commission may adopt regulation it deems
necessary te promote the accessibility of wideo progranmmng to persons with visual
mmpairments -

The amended bill was reintroduced in the 104™ Congress as HE 1335, and passed by the House of
Representatives.* The Senate version of thus bill. §. 652, directed the Cammizsion only to submir a
report to Congress and did not contamn language mandating video description, or delegating discretion 1o
the FOC to do so through a rulemaking ™ Both verszons of the ill. however, mandated closed captioning
and specifically directed the Commussion to implement the mandate by promulgating closed caption rules.

The Senate and House bills ultimately were sent to the conference commuttee to resolve
conflicting provisions. One of which, of course, was the discrepancy on video description. with the
House hill allowing the FCC to pronmigate video description rules at its discretion and the Senate bill
only authonizing a report. When the conference agreement was announced the commuittee had stricken the
House language wn favor of the Senate's repormng requirement:

The conference agreement adopts the House provision with modifications wluch are incorporated
as new section 713 of the Conmminications Act. The agreement deletes the House provision
referencing a Commmussion rulemalking with respect to video descuption.™

This version of the bill ultimately was passed by the Congress and signed mto law by the President.™

By the chronology of the legislatve drafting and the actions of the conference, 1t 15 abundantly
clear that Congress specifically considered granting discretionary authority to the FCC to pronulgate
video description mles and elected not to do so. It 1s well-established that "[a] contrast in statutory
language 15 'particularly telling’ when it represents a decision by a conference committee to resolve a
dispute 11 two verstons of a bill and the commttee's choice 1s then approved by both Houses of
Congress." See Goncalves v. Reno, 144 F.3d 110, 132 (17 Cir. 1998) (citation omatted). See Gulf Oil
Corp. v, Copp Paving Co., 41915184, 199-200 (1974) (deletion of a provision by a Conference
Comnuttee "mulitates against a judgment that Congress mtended a result that it expressly declned to
enact'). Tam at a complete loss to understand how the Commmssion can hold that section 713{f), though
not mandating rules, nonetheless permuts the Corumssion the discretion to put forth mles against tihus
legssiative backdrop. Congress squarely considered and rejected the very permussive adoption of rules the
Commussion now embarks upon.

an

- Amendment no. 8, offered by Congressman Carlos Moorhead, to HR. 3636 1n March 16, 1994 Full
Committee Mark-up was agreed to by a voice vote. The Moorhead amendment was subseguently incorporated the
version passed by full committee. See H.E. 3636, § 206(f); H.R. Rep. No. 103-560 at 88 (1994).

u Sse HR. 1355 § 204(f); HR. Rep. No. 104-204, Part Tat 140 (1995}, See alro H.R. Conf Rep. No.
104-458 at 184 (1996)

i Sse HE. Conf Rep. No. 104-458 at 184 (1996).

H See id.

= See Pub, L. No. 104-104, 110 Stat. 56 (1996},

15

I cannot help noting that the FCC Has been repeatedly dnd badly bruised by a Congress that believes thus
agency is disrespectfol of its judgments and willing to ignore congressional mtent in favor of its own favored
policies. See Mark Wigfield, Budgef Cuts, Miscues Boost Tensions Batween FCC, Congress. Wall 5t 1. July 3.
{continued.. )
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1t 15 important to emphasize that section 4(1) 1s not a stand-alone basis of authonty and cannot be
read wn 1selztion. Tt is more akin 10 a "necessary and proper” clavse. Section 4(1)'s authority must be
"reasonably ancillary” to other express provisions.”® And, by its express terms. our exercise of that
authority cannot be "inconsistent” with other provisions of the Act.” The reason for these limutatrons 15
plain: Were an agency afforded carre blanche under such a broad proviston, irrespective of subsequent
congrijsmnal acts thar did not squarely prolubit action, it would be able ro expand greatly its regulatory
reach '

It 15 for this reason that I believe the courts often scrutimze carefully an agency's attempt to
expand the scope of 11s junisdiction. As the D.C. Cirenit has noted, "[wlhen an agency's assertion of
PowWer into new arenas 15 under attack . .. courts should perform a close and searching analvsis of
congressional mtent, remaining skeprical of the proposition thar Congress did not speak to such a
fundamental 1ssue " ACLU v FCC, 823 F2d 15354, 1567 n.32 (D.C. Cir. 1987). Such scrutiny m this
maatter reveals an unambiguous congressional mrtent not 1o mandate mles, or 1o awthorize the Comtmssion
discretionary authority to do so, thereby supplanting any reliance on the catchall provision of section 4(1).

For this reason. I cannot suppoert the Order's adoption of nules mandaring video descriprion.™

IL The Statute Does Allow for Audio Description of Emergency Text Information

1 can, however, support cur adoption today of rules that requure broadeasters and multi-channel
video programmung distnbutors ("MVPDs") to provide audio descnption of scrolling emergency text
(Continued from previous page)
2000, at BS. Actions such as this, ignoring congressional choice, and pushing ahead based oo ancillary
jurisdiction, partly explain Congress' ive.

i Sege.g, United States v. Seutowestern Cable Co., 39218, 157, 178 (1968) (the Court sanctioned the

Commisston's general juntsdiction of interstate commumications. to the extent that the regulations were
"reasonably ancillary to the effectve performance of the Commission's vanous respensibilities: - ") (emphasis
added); United States v. Midwest Video Corp.. 406 U.S. 649 (1972); Southwesrern Bell Tel, Co. v, FCC. 19 F.3d
1475, 1478 (D.C. Cix. 1994); Capizal Nerwerk Svs. v FCC. 3 F3d 1526, 1527 (D.C. Cir. 1083).

i 4TUSC. § 154(0).

% Indeed, 1t would be difficult to mamtain that the legislative power of the Unifed States rested exclusively
with Congress, as it constitutionally must.

I My concerns about the Commission's assertion of ancillary jurisdiction are not newfound. In July 1999 1
dissented in part to the Section 235 implementation Ordar because of my "grave concern” of the Commussion's
reliance on the "nse of 'ancillary jurisdiction' to extend the accessibility requirements of Section 233 to providers
of vorcemail and mferactive menu services. as well as to manufactorers of telecommunications eguipment and
CPE which perform such functions.” See Implementation of Section 235 of the Telecommumications Act of
1996—Access to Telecommunications Services, Telecommuemications Equipment. and Customer Premuses
Equipment by Persons with Dizabilities, Report and Order and Novce of Inguiry (WT Docket No. 26-128)
(Separate Statement of Michael K. Powell, Commizsioner, Federal Communications Commuission) [available on
the World Wide Web at ~http:/www foe gov/commissioners/powell=].
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information. Those of us who are sighted have experienced that "beep. beep, beep” while watching
television that alerts us to the presence of a entical warning that then scrolls across the screen for us to
view. The blind, however, after hearing the beeps, are unable to leam the substance of the alert, since 1t
scrolls across the screen silently. This poses a serious and unnecessary threat to the blind commumity and
should be remedied.

While I have contimeng concems about ancillary junsdiction as a basis for mulemakmg generally,
I believe requining emergency text that is scrolled on television to be read 15 an appropriate use of section
4(1). Section 1 states that a central purpose ef the Commumcanons Act and the FCC 15 "promonng safety
of life and property through the use of wire and radio commumcation” 47 US.C. § 151, Moreover. for
many vears the Comnussion, by mule. has required the operation of an Emergency Alert Sysiem ("EAS"™)
designed to provide wide dissemination of emergency information. 47 CFR Part 11, § 73.1250
(1999).% Additionally. emergency mformation is stmply a more compelling justification for policy action
than video description of enferfainment programnung.

Unlike with video descnption, Congress has not expressed a desire that we not act 1n this area.
Section 713(f) deals with video description that 15 the "insernion of audio narrated descriptions of a
television program's key visual elements into namral pauses berween the program's dialogue " 47 US.C.
& 613(z). Scrolled emergency text that 1s inserted without regard fo the original program by the broadcast
station or MWVPD operator 15 not a "key visual element” of the program that 15 sinng, and if 18 net mserted
inito 'natural pauses between the program's dialogue " 7. Thus. T am confident that sectton 713 does not
cover the action we take today with respect to such information. Consequently, the legislatrve lustory that
shows Congress did not wish us to advance video description tules also 15 inapplicable. As a resuit. Tam
comfortable that the general authorty of 4(1) and 303(r) has not been supplanted by a more specific
SEAtUIOIY Provision.

Congress has not denied us authority 1 this area: Indeed. it-appears to have recogmzed and
ratified the mvocation of our general authonty for emergency information purposes, For example, section
624({g) of the Act states that "each cable operator shall comply with such standards as the Conmmssion
shall prescribe to ensure that viewsrs of video programming on cable systems are afforded the same
emergency mformation as 1s afforded by the emergency broadeasting system.” 47 U7.S.C_§ 544{g). The
Emergency Broadeasting System (now known as the Emergency Alert System) was inttially developed
over 40 years ago and 1ts specific provisions and scope are a product of Comnussion mlemalang, resting
on sections 41}, 303(r) and other broad provisions. For these reasons, I can support the emergency text
portion of todav’s Order.

I Other Infirmuties of tlus Order

In addhtion to junsdiction. I believe this Order attempts to gain weight from the adnuttedly high
purpose of helping a segment of the disability community gain access to video programnung, But, [

z 47T CER_§ 73.1250 rends. in relevant part:

(a) Emetgency situations in which the broadeasting of information 1s considered as furthenng the safety of kfe and
property mclude, but are not louted to the following: Tornadoes; hurricanes. floods. tidal waves, earthquakes.
iwcing conditions, heavy snows, widespread fires, discharge of toxic gasses. widespread power fatlures, industrasl
explosions, cvil disorders and school closieg and changes 1n scheol bus schedules resulting from such conditions
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believe the benefits are substantially less than celebrated in the Order. Moreover. T believe the Order 1s
faulty wn several key respects. Twill list some of these pomts briefly:

First, Twould note that the blind commumity 15 not unammous 1o its support for video description
rules. The National Federation of the Blind ("WNFB"), representing 55000 blind indiiduals. 15 the largest
and oldest orgamzation of the blind. NFB filed comments in which 1t stated vnequivocally. "[w]e oppose
the imposition of audio deseription as a federal mandate. "™ True, others support the acrion, but we
should not brush aside the opposing views of such a substantial portion of the blind community simply
because they are mnconsistent with our notion of what 15 best for blind people.

Second. the Order seems to suggest that government intervention 1s required because a market
has failed 1o develop for video descnibed programmung. However, there 1s some evidence that suggests
that the market has failed because there 15 not substantial demand by the blind comnmmity for such
programming.  For example. video described tapes have been available i the market for vears, but as the
Motion Prcture Association of America notes, there has been very linuted demand for these films.

Third. the Order wrongly analogizes the ease of video description to closed captioning. Itis
important to note that video descoiption ts a creatrve work. It requires a producer to evaluate a program,
write a script, select actors. decide what to desenibe, decide how to describe 1t and choose what style or
what pace. In contrast. closed captioning 1s a strarght translation of dialogue into text. The same can be
said for forerga language translations. Conssquently, video descnption 15 more elaborate (and more
costly) than closed captioning. Additionally, video description 1s overlaid onto an existing audio track.
Some programs that are rich i dialogue or descniption, such as a news broadeast or a sports play-by-play
program, may not benefit from addirional description and w fact may be muned for blind consumers.
Also. some programs, like music videos or lrve events, may move too quickly to afford an opportunity for
an adequate description in the pauses of the program. The point 15 that the viabality and benefits of this
service can vary widely based on the nature of the program. Yet. the Comnussion makes no categorical
exemphons for progranumng tvpes (as 1t did 1 closed captioning). nor does 1ts warver standard
contemplate any of these bases for a warver.

Fourth. access to video description 15 only obtained through the Secondary Audio Programmuing
("SAP") channel. As of 1998, only 59% of televisions sold had SAP functionality. ™ Moreover. before
1990 very few sets had this feaure at all and many of those sets remain in the homes of consumers. With
closed captioming, Congress mandated that television manufzcturers include that functionality in
television sets. No such command runs to mamifacturers for SAP functionality. Thus, I question the
reach or benefirs of this service. Additionally, SAP fimenionality 15 an analog signal function, Because
we are 1 the nudst of a transition to digital television ("DTV"), 1t 1= highly likely that what benefits tlus

4 Sge National Federation of the Blind, Comiments on Notice of Proposed Rulemaking in the Matter of
Video Dezcoption of Video Programming. MM Docket No: 89-330 (filed Feb. 23. 2000) at 1 (In the first
paragraph of comments, NFB unequivocally opposes "the imposition of audio description as a federal mandate”).
B Sz Motion Picture Association of America. Comment on Notice of Proposed Rulemalking in the Matter
of Video Description of Video Programming, MM Docket No: 99-339 (filed Feb. 23, 2000) at 25-26 (citng J.
Packer & C. Kuchner, American Foundation for the Blind, Whe's Warching? A4 Profile of the Blind and isually
Impaived Audisnce for Television and Vidso, at Table 2, p.9 (19977).

A

Td at 20 (ciung Consumer Electromes Manufacturers Association data).
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service affords may be short lved ™

Fiftir. 1 am unimpressed with the Order's evaluation of the costs. The ttem suggests that the
revenues of the large commercial broadeast networks (and their affiliates) and the "larger MVPDs" are
more than sufficient to account for any video description upgrade = The ttem, however, only looks at
total revenues without considening any other operating costs (especially the enormous costs associated
with the transition to digital)® The issue of revenues cannot be considered in a vacuum, without
reference 1o expenditures for utilities, personnel. programming, etc. To do so would be like considering a
person’s ability to shoulder an additional financial burden based on hus overall inceme without regard to
his existng burdens (e.g.. rent or morigage, nuton, car and msurance pavmemns). Morsover, the Order
also fails to consider ngorously the costs of production, which nught vary depending on the type of
program and will be passed on 1 programming costs. As I mentioned above, there 15 a need for writers to
draft video described scripts, actors to describe the scenes, directors to direct and producers to produce.
These personnel resources also conimbute to the overall costs of programmung. at a nme when there 1s
already an mimial concemn about the escalating costs of prenunm primetime and sports programmmg *

Finally, one should not hightly dismuiss the linutations on free speech that may result from these
new mules. I question the majonty's conclusion that 1fs action 15 content-neutral. Video descnptionis a
creative work. Tt requires artistic and editorial judgment. Moreover, it 1s only ane form of blind
accessible programming. A programmer. if free to, mught choose mstead to mtroduce maore dialogue or
sound cues i the onginal soundtraclk, rather than to have the program secondanly descnibed. In addinion.
there ate other uses for the SAP channel such as Spansh language translation. that a provider must forgo
in order to comply with the Commussion’s mandate. We are mandanng a particular form of programming
and T doubt the infringement 15 merely a secondary effect of improving access for the visually impaired.

These difficulties with the item reflect some of the challenges of mandating video description. It
also may explain Congress' decision to evaluate the 1ssue further, rather than requining. or allowing, the
Commussion to require rules 1n this area.

H The Order seems to embrace WGBH's view that digital televizion will require additional audio tracks

and. thus. SAP functionality will not be wasted. We have no real confirmation of this view. One should note that
we are adopting digital closed captioning rules in a separate proceeding today. and likely would have to reevaluate
video description for DTV

s
= Segg Reportat Y22, 27, 28,

2 The Report also assumes SAP equipment capability. from newspaper articles. not from comments or other
aunthontative ndustry resources. Seeid at 121 on. 37-39.

H Seg,-e.g., Kyle Pope. Network Makes $850 Million Deal with IWarner Bros.. Wall St I.. Jan 15, 1998, at
Bl (NBC strikes "a record $830 million deal to keep the nation's top-rated show. ER"); NFL Buyers, Sallers Could
Buit Heads on Rares, Multichannel News, Jan 26, 1998, at 28 ("Fox Broadcasting. ABC. CBS and ESPN will
shell out 3 combined $17 6 billion across eight [INFL] seasons "); Joha M. Higgins, Cable Oparatars Blast ESPN
for NFL Megabid. Broadcasting & Cable. Jan. 19, 1998, at 10 (Of $17.6 billica total, ESPN "agreed to pay $600
million per seascn for 18 Sunday night zames™): See Disney Offar Wonld Triple NHL's Current TT" Deal, Palm
Beach Post, Aug 6, 1998 at 8C (Walt Disney Co. offered "to pay the [IWHL] almoast $600 mullion for exclusive
U.S5. broadecast rights for five years". . .the deal "would miple the amount Fox Spert and ESPN [paid] the leagua
under the previons deal).
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V. Conclusion

Twish I could support thes Order more fully. T share my colleague's passion m wanting to help
the visually impaired. It 15 discomforting not to support a service for so deserving a commumty. But, if 15
precisely when the end 15 noble that the rule of law 1s miost severely tested. T personally cannot read the
law convenently, even for so worthy a constituency.
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Implementation of Video Description of MM Docket No. 99-339

Video Programming

. T Tt

AMEMORANDUM OPINION AND ORDER ON RECONSIDERATION
Adopted: January 4, 2001 Released: January 18 2001

By the Commnussion:  Commussioners Furchigott-Roth and Powell dissenting and issuing separate
statements.

L INTRODUCTION AND BACKGROUND

1. On August 7, 2000, the Commussion adopted mles requuning broadeasters and other video
programunung distributors to provide video descniption and to make emergency information more
accesstble to visually mmpaired viewers. In this G};n'e?', we grant tn part and deny in part eight petitions
seeling reconsideration’ of the Report and Order.” We also provide clanfication on certain 1ssues related
to the viden description mles” As we have noted throughout tlus proceeding, television 15 the pnmary
source of news and information and provides hours of entertamnment each week 1o Amerncan liomes.
Video descripiion 1s the description of key visual elements 1n a television program. mnserted wmfo the
natural pavses in the program’s audio. The video description rules are designed to make television
programming more accessible to the many Americans who are visnally impatred without imposing an
undue burden on the programmung production and distrbution imdustres.

2 The Comnussien has reviewed and studied video descniption for five vears, sswmng three
L+ IS
notices on the matter.’ two reports to Congress,” and the Report and Order. The newly adopted rules

! Petitioners include DIRECTV, Inc. (DIRECTV), EchoStar Satellite Carporation (EchoStar), Home Box Office
(HBO}. the Motion Picture Association of America, Ine (MPAA). the National Association of Broadeasters
(NAB). the Nanonal Cable Television Association (NCTA). the National Federation of the Blind (NFB). and
Tumer Broadeasting System, Inc. (IBS). The A&E Television Networks (A&E), the League of United Latin
American Citizens (LULAC), and the National Counncil of La Raza (NCLR) filed comments in support of certain
13smes raised in the petitions. The American Council of the Blind (ACE). the American Foundation for the Blind
(AFB). NCTA, the National Television Video Access Coalition (NTVAC), and the Media Access Group at the
WGBH Educational Fouadation (WGBH) filed responses partially opposing and partially supporting the pentions,
Four petitioners filed replies: DIRECTV, EchoStar, HBO. and MPAA

% fo the Mattes of Video Description of Video Programmang. MM Daocket No. 99-338, Reporr and Order, 13 FCC
Red 15230 (2000) (I7dec Dascription Report and Order).

*No parties songht reconsideration of the rules regarding emergency information
4 The Comumission issued the first notice m 1995, Closed Captioning and Video Dezcription of Video

Programming, MM Docket No. 93-176. Notice of Ingriry, 11 FCC Red 4912 (1925), and the second in 1997,
{confinued.. )
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require affiliates of ABC. CBS. Fox. and NBC in the top 25 Desionated Market Areas (DMAs) to provide
50 hours per calendar quarter of prime tune or chaldren’s programming with video deseniption,
Multichannel video programmung distnibutors (MVPDs) with 20,000 or more subscribers must provide 50
hours of wideo descoibed programming each quarter on each of the rop five natonal nonbroadeast
networks they carrv. All broadcast stattons and MVPDs thar have the technical capability o do so.
regardless of market size or number of subscnibers. must “pass through™ any wvideo description recerved
from a programmung provider. The Report and Order also adopted “undue burden” exemption
procadures as well as enforcement procedures under which complaints alleging violations would be filed
with the Comnussion. The iden description mules become effective Apnl 1. 2002, In addinon. under
new rules that become effective upon approval from the Office of Management and Budget broadcast
stations and MVPDs that provide local emergency mformation must make the cnitical details of that
information accessible to persons with visual disabilities through aural presentation or accompany a
“erawl” or “seroll” with an aural tone to alert persons with disabilities to an emergency sitation.

3. In this Order, we generally affirm the decisions made 1n the Reporr and Order. We
continue to believe that requinng video descrphion will make television more accessible to the many
Americans who are visnally impatred and that we have the authonty to adopt video description
requirements.  Although petitioners argue that the rules should be modified. if not eliminated.® we note
that approximately 600 mdraduals submitied personal responses to the petmcns_? desenibing therr
frustration over trying to *see the story withourt sight’” and generally opposing any changes o the rules ®
(Continued fiom previous page)
Annuzl Assessment of the Status of Competttion m Markets for the Delvery of Video Programming. C8 Dacket
No. 97-141, Nefice of Inguiry, 12 FCC Red 7820 (1997}, The third notice, the Notice of Proposed Rulamalking
releazed in 1999 initiated the instant proceading. In the Matter of Video Description of Video Propramniing,
Reporr and Order. MM Docket We. 99-339. Notfce of Proposed Rulsmaking. 14 FCC Fed 19843 (1999) (Norca).

> The Commission released the first repom in 1926, Closed Captioning and Video Description of Video
Programnung, Implementation of Section 305 of the Telecommumications Act of 1996, Video Programming
Avccessibality, MM Docket No. 85-176. Report, 11 FCC Red 19214 (1996), and the second m 1998, Anmial
Assezsment of the Status of Competinon m Markets for the Delivery of Video Programmung, CS Docket No. 97-
141, Fourth Annual Report, 13’ FCC Red 1034 (1997).

s For example. the WFE filed a petition asking the Commission o repeal the newly adopted rules and start again.
' Se¢ e, Letter from Rhea Collett to Magslie Salas, Secretary, FOC (Nov. 7, 2000); Letter fiom Phyvllis Cottle to
Magalie Salas, Secretary, FCC (Nov. 3, 2000); Letter from Ray Crowder to Magalie Salas, Secretary, FCC (Nov
. 2000 Letter from Carol Aon Ewing to Magalie Salas. Secretary, FOC (Wov. 1. 2000); Electronic Message from
Seymour Hoffman to the FCC (Nov. 1, 2000); Letter from Mary M. Jern to Magalie Salas. Secretary. FCC (Nov
. 2000); Letter from Mrs. Norma F. Krajczar o Magalie Salas, Secretary. FCC (Nov. 12, 2000); Electrenic
Message from Retired USAF Colonel Richard L. Klass to the FCC (Oct. 31, 2000); Electronic Message from
Cynthia E. Lynn RN to thie FCC (Nov. 1. 2000); Letter from Jeffiey T Mover to tie FCC (Nov. 8. 2000); Letter
from James M. Over, Job Couaselor, The Franklin County Bd. Of Mental Retardation and Development
Disabilities to the FCC (Nov. 7, 2000); Electronic Message from Dantel Stabe to the FCC (Nov. 10, 2000);
Electronic Message from Val Taylor to the FCC (Nov. 1, 2000%; Letter from Kenneth M. Watterson to Magalie
Salas. Secretary, FCC {INow_ &, 2000).

g For example. Jonathan Avila states that “[t]he July vote on this 155ue was a grant step towards equality for all
Americans. ... I zupport video description on television programmeng because as a legally blind American T'am
able to recerve crucial and essential information that I could not dccess 1 the past ™ Letter from Jonathan Awila.
Manazer of Traming and Technical Staff for Bartumaeus Group to Magalie Salas, Secretary, FOC (Nov. 14, 2008
With respect to the petitions. Mr. Avila asks the Commission to “[p]lease stand strong 1 vour decision to aot let
{continued. .}
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After careful consideration of the record. we continue to believe that the public mterest benefits of
requinng video descniption outweigh the costs of complving with the rules.

4 We do make certain changes to and clanifications of our rules. We amend our rules to
define the top five nonbroadcast networks as those that are ranked 1n the top five as defined by national
audience share and that also reach 50 percent or more of ¥VPD househiolds. We amend the miles to
allow broadcast stations and MVPDs to count previously awed programnung one tume toward quarterly
requirements. We clanfy that once a broadcast station or MVPD that 1s required under our rules to
provide video description has awed a particular program with video description. all subsequent ainngs of
that program by that broadcast station or MVPD on the same network or chamnel must contain the video
descniption. We further clanfy that broadcast stattons and MVPDs mav use the SAP channel to provide
services other than video description when subsequently airing a video described programy. as long as
those services, such as foreion language translations, are program-related. Simularly, we establish an
exception to our pass-through requuirements, allowing broadcast stations and MVPDs to use the SAP
channel 1o provide program-related services other than video descnption when airmg a program that
contams video descriphion. We amend ovr rules to allow programming providers, in addition to
programnung distributors, to file waivers for exemiprions. We will allow consumers to bring informal
complaints 1o the Comnussion at any time. We amend the rules, hiowever, o require consumers to cermnfy
1 any formal complaint to the Commussion. and distributers to cernfy m thetr answers, that they have
attempted to resolve the dispute prior to filing the complamt with the Conumission. Finally. we adopt a
definition of “prime ime” and clanfy the definitton of “technical error™ for purpeses of determining
compliance with the rules. We believe thar these modifications promote our goal of not imposing an
undue burden on programming producers or distriburors, while enhancing the availability of video
description to the visually mmpaired segment of our society.

IL DISCUSSION
Al Enfities to Provide Programming with Video Description
1. Distributors and Programiners

3. In the Report and Order, we adopted a rule that requires broadcast stations in the top 25
DMAs affiliated with the top four commercial broadcast networks, ABC. CBS, Fox, and NBC, as well as
“larger” MVFPDs, MVPDs that serve 30,000 or more subscnbers, to provide programmung with video

(Continued from previous page)
blind and visnally impaired Amernicans become second rate citizens.” Jd.: see Letter from Hannah K. McGinnis to
Magalie Salas. Secretary, FCC (MNovw, 3, 2000) (stating that “[a}s you declared, television should provide essential
mformation and entertainment to blind and visually mmpaired citizens. ... Thew needs are no less unportant than
thoze of deaf and hard of hearing ciizens who already recerve closed captionsng”). Sharen Bryant. who 15 an
occupational therapast for “older adults” struggling with macular degeneration has “listened to many older
Americans describe their frustration m not being able to view their televisions.” Letter from Sharon Bryant MS,
CTRS, OTE. at the Low Vision Rehabilitation Climic to Magalie Salas, Seeretary. FCC (Nov. 8, 2000). Urgmg the
Commission to “go forward with the ruling and the eventoal implementation of this very important service,” Ms
Bryant reminds us that “[oJur population is aging and in the near future there will be escalating numbers of
Americans who could benefit from video descnption.™ Jd. Duane H. Davis explains “Tefvery day, over and over
again, viswally impaired people are confronted with the abject realization that they cannot participate in sociefy as
others do. ... It 15 good for the visually impaired individuals. and good for society, for visually smpaed
wndeviduals to be motivated and mcluded whenever possible.” Letter from Duane H. Dawvis. Assistant Professor of
Philosephy, The University of North Carolina at Asheville to Magalie Salas, Secretary. FCC (Wowv. 6. 2000).

113



Federal Communications Commission FCC 11-36

114



Federal Communications Commission FCC 11-36

Federal Communications Cominission FCC 01-7

descﬂpnon_‘} We further explamed that implicit in our tules 1s the decision to hold programmmung
distributors. rather than programming producers. responsible for compliance with our rules.”

é. DIRECTV, Inc, (DIRECTV) comtends that the Comnuission’s mules hold “the wrong
party” responsible for providing video descnbed programmung. DIRECTV argues that the Comnmmission
should hold pmgmmum responsible for compliance with the wideo descniption rules because distnbutors
have no abilitv to do so.” U112 programmer violates the mules, DIRECTV as;erta that MVPDs will be
subject to costly litigation seelang mdemnification for any liability incurred * As we acknowledged and
explamned m the Norice. while we expect that programmung networks. and not broadcast stations or
HMWVPDs. will describe the programnung. we should hold distributors responsible for compliance for sase
of enforcement and monitoring of compliance with our rules.” DIRECTV presemts no new arguments or
evidence that would lead us to change our conclusion. Consistent with our findings in adopting closed
captioming rules, while we are placing the ultimarte responsibility on program distributors. we expect that
distnbutors will incorporate videe descnipiion requirements mto their confracts with program producers
and owners, and that parties will negotiate for an efficient allocation of video descrniption
r*es.pcr1're,ﬂ:|i.li11e5.14 We therefore deny DIRECTV s request to hold programming producers, rather than
programnung distributors, responsible for compliance with our rules.

2. DBS Operators

7. The video descriprion tules requirs MVPDs that serve 50, IEJO'D or more subscribers 1o
provide video description during prime time or on children’s programming © We recognized mn the
Report and Order that this standard would include within the scope of the rules two DBS systems that
together reach 12 nulhon subscnibers: DIRECTV and EchoStar Satellite Corporation (EchoStar).]'E We
determuned thar while DIRECTV mdicated thar modifiring 1ts network to supporrt three audio channels
would cost “tens of nullions of dollars ™ those costs appeared to be more than offset by revenuss.
Specifically, we found that DIRECTV had more than 8.5 nullion customers as of May 2000, and based on
the DBS average programmung pnce of £30 per month. we expect that DIRECTV snbscriber revenues
would be over $3 billion per }eaf " Sumlarly. based on EchoStar’s more than 4 mallion subscribers as of

b

1ideo Descripfion Report and Order, 13 FCC Red at 15238, 9 20, 15241, 9 25,

—

? Vidso Description Report and Order. 153 FCC Red at 15238, 720, 0.52.

N DIRECTV Petition at 8.
L DIRECTV Petition at 12-13.
2 Notice, 14 FCC Red at 19855, €25,

* 522 In the Matter of Closed Captioning and Video Descrption of Video Programnung, Report and Order. 13
FCC Red 3272, 3286. 1 28 (1997) (staung the same with respect to.closed captioning responsibilities).

* Tideo Descriprion Reporr and Grder. 13 FCC Red at 13241, 9 25. and at App. B (setting forth the rules to be
codeified at 47 CFR. § 79.3(b))

"8 ideo Description Report and Order. 15 FCC Red ar 15242, € 28,

"

lides Descriprion Reporr and Order. 13 FCC Red at 15242, 28,

115



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 01-7

May 2000, we expect that EchoStar’s subscriber revenues would appear to be nearly $1.5 billion per
vear.

9 DIRECTV and EchoStar argue in their petitions that the Commission failed to adequately
address the costs that the video description rules impose on DBS operators. ¥ DIRECTV asserts that the
Comnussion based its decision “on a fictitious revenue figure™ and that “gross revenues are an
wnappropriate measure” of its ability to bear the expenses associated wrih the new rules.*® Both
petinioners claim that neither company 1s currently ;:—ruﬁmhle.“'] DIRECTV explains that, i addition 1o
the costs needed to upgrade 1ts system. the mles create staffing costs and mi1ssed opportumty costs, and
impose costs for video descnbing programs “estumated at $4.000 per hour. > EchoStar asserts that “[a]
requirement supporting SAP feeds for all the hundreds of broadcast stations retransmutted by EchoStar
would constitute 2 significant additional expenditure of bandwidth .. approximately 6.25% of a chiannel
of incremental bandwidth .. comparable to. or even greater than, the 4% set-astde for public mterest
pmg}'zmn:l:l.:'mg_"2‘a Nesther penitioner, however. explains how this informatien would lead us to change our
tinding that MVPDs serving 50,000 or more subscribers should provide programming with video
description. We recogiuize that our video descnption rules impose costs on DIRECTV and EchoStar, as
they do on other MVPDs, as well as broadcast stations. DIRECTV and EchoStar have not provided
information to convince us, however. that direct broadeast satellite (DBS) providers should be
caregorically exempt from ovr rules. Moreover. netther petifioner explains how the mles impose an
undue financial burden or an undue burden on available bandwidth sufficient for the Commussion to
determune that either should be exempt from the video description rules. Whale we find no reason at this
tme to change our standard for MVPDs, DIRECTV and EchoStar have the option of seeking mdmidual
exsmptions by providing sufficiently detailed information under the miles demonstranng that comphance
would result m an undue burden ™

3. Premium Networks

9. MVPDs that fall within the scope of our video descriphion rules™ mmst provide 50 hours

'8 Viides Description Report and Order, 15 FCC Red at 15242, 928,
Y DIRECTV Petition at 8-12; EchoStar Petition at §-11; DIRECTV Reply at 6-7.
I - -

DIRECTV Petition at 8. 10.
*! DIRECTV Petition at 10: EchicStar Patition at 10-11.
2 DIRECTV Petition at 11. DIRECTV specifically arzues that beyvond the cost of upgrading its system. “the new
rules will require DIRECTV fo bear additional costs. incloding: (i) the addition of video description programming
fo the top five nonbroadeast networks. estimated at $4.000 per hour. (1) staff and marketing matenials necessary (o
educate consumets and to field questions &nd complaints from consumers who utilize the SAP channel for Spanish
languzge programnung: (i) the implementation of internal comphiance measures. such as moniformg equipment
and additional staff; and (iv) the opportunity costs incurred from rezerving the SAP channe] for video description
rather than to provide new interactive services i high demand.™ Fd
| .
°" EchoStar Petition at 9.

** Video Descriprion Report and Order, 15 FCC Red at 13247-48, 942,

2 That i3, those with 50 000 or more subscribets
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of descnbed programuming quarterly on each of anv of the top five nonbroadeast networks they camy. as
defined by prime nme national audience share. 5 In the Norice. we proposed to require larger MVEDs 1o
provide pmgam}mng with video description on nonbroadeast networks that reach 50 percent or more of
MVPD households ™" Noting. however, that, as the National Cable Television Association (NCTA)
powmted out, more than 40 cable networks serve 50 percent or more of MVPD households and that it
might be burdensome for cable systems to tetransmit video descnibed programmmng on so many
nonbroadcast networks. we decided to linut the number of nonbroadeast nerworks to the top five ™ In the
Report and Order. we also stated that we believed our decision to require 50 hours per quarter would
avoid any conflicts between competing uses of the SAP channel ™ In particular, we noted that we did not
expect certan premmiim networks, including the Home Box Office (HBO), to be among the top five
nonbroadcast networks subject to our rules ¥ The mile, as currently written, however, would require
HBO to provide video description.

10 HBO asserts that the Conmnss:ou never mtended to melude networks like HBO watlun
the scope of our video description mules ! Tnits petiien, HBO contends that by modifymg the standard
from MVPDs that reach 50 percent of the MVPD households to the top five nonbroadcast networlis, the
Comumission did not intend to expand the scope of the rule to melude networks that would not have been
subject to the rules cniginally proposed i the Notice” HBO suggests several options to remedy this
1ssue: change the defininon of nonbroadcast networks covered by the mle to be either the top five
national mon-premium nonbroadcast networks, based on Nielsen Media Research, Inc. (Nielsen) national
prime nme audience share, or those national nonbroadcast networks that reach 50 percent or more of
MMVPD households and are ranked in the top five. based on MNielsen national prime time audience share:
or exempiing from the rules those networks that currently transmit a high percentage (such 15 63 percent
or more) of their prime time schedules with Spamsh language audio usmng the SAP channet’

11. All parties that filed pleadings 1 response 1o is peunion support HBO s reqm:ar * The

% Video Description Report and Order. 15 FCC Red at 15241, 9 25,

P

=
1

lides Descriprion Reporr and Order. 153 FCC Red at 13240, 24 (citing Nodics, 14 FOC Red at 19854-35. 9
31

()

 Video Description Report and Order. 15 FCC Red at 1524042, 99 24-26.
*¥ Vides Description Reparr and Order. 15 FOC Red ar 152459 34

* tides Descriprion Report and Order. 13 FCC Red at 15245,9 34, 0 103
** HBO Patition at 2.

* HBO Petition at 3,

* HBO Petition at 6-7
* HBO Petitionat 7

Frurac Comments.at 2-53;: NCLE Comments at 1-2: AFB Response at 2-4; NTVAC Opposition at 4; WGBH
Opposttion at 3-4.
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League of Umited Latin American Criizens (l_.UlAC)36 and the National Council of La Raza {NC’LR}F
urge the Comnussion to adopt one of HBO s options because thev believe networks. like HBO. that
provide substantial amounts of Spamsh language programmng should not be forced 1o elinunate or
disrupt that progra.mmmg.as The Amenican Foundation for the Blind (AFB). the National Television
Video Access Coaliton (NTVAC), and the Media Access Group at the WGBH Educational Foundation
(WGEBH) do not object to a rule modification based on an andience reach criterion, but urge the
Commission to reject HBO's argument thar the Comnussion could create an exemption based on use of
the SAP chaunel for Spamish programming. They assert that Spamish language translations and video
descnptiogg can be offered on alternate feeds to provide multiple broadcasts or cablecasts of the same
programs

12 We did not mtend. 1n adopting our video descrniption mules, to mclude networks within the
scope of those mles that would not have fallen witlun the scope of our proposal in the Norice.
Accordingly, we amend Sechon 79.3(b)(2) to clanfy that the 50-hour requirement applies io the top five
national nonbroadeast networlks, based on Nielsen national prime hime andience share, that reach 30
percent or more of MIVPD househelds ™ This result is cansistent with our goal of enhancing the
widespread availalihity of video desenption. The programmung of each of the several nonbroadcast, non-
premium networks with the nghest ratmgs 15 available to more than 75 mullion subscribers. ™ By
contrast, while HBO 15 among the nonbroadeast networks with the highest ratings during pnme nme, only
27 million subscribers subscribe to its service.” We thus believe that limuting the top nonbroadeast
networks to those that are ranked 1n the top five as defined by national audience share and that reach 50
percent or more of W[VPD households best fulfills our goal of ensuning the widest availability of video
description. We also behieve that this result teconciles our proposal n the Notice and our mrent to limat
the number of nonbroadcast networks required to provide video described programming for the reasons
set forth 1n the Reporr and Order.

* L ULAC describes stself as “the largest and oldest Hispanic organizaticn i the United States .. and worlss
through community-based programs operating at more than 700 LULAC counecils nationwade” LULAC
Comments at 1.

37 e : g ; 2 . 5
“" NCLR describes itself as “the nation’s largest Hispandc civil rights organization serv[ing] over three million
Hispanics through a formal network of “affiliates” — 250 Hispamic community-based orgamzations that together

operate 1n 30 states. Puerto Rico, and the District of Columbia.” NCLR Commeants at 1.

3 1LULAC Comments.at 2-3; NCLE. Comments at 2. Both LULAC and NCLE state that more than 93% of the
HEO prime time program is-accessible to Spamish-spealeng viewers throngh the use of the SAP channel. LULAC
Comments at 2; NCLE Comments at 7.

¥ Arm Response at 2. 4: NTVAC Opposition at 4; WGBH Opposition at 3-4

* Thus, MVPDs that serve 50,000 or more subscribers must provide 30 houss of video description per quarter on
each channel on which they carry one of the top five national nonbroadeast networks, based on Nielsen national
prime tine audience share. that reach 30 percent or maore of MVPD households

= Ses, e g, WGBH Comments on the Norcs at 13,

£ See, e g, WGBH Comments on the Nofice at 14,

119



Federal Communications Commission FCC 11-36

120



Federal Communications Commission FCC 11-36

Federal Communications Cominission FCC 01-7

4. “Pass-Through™ of Video Description

13 In the Report and Order, we adopted pass-through requirements for programmmng that
contams video descniption. Broadeast stanons, including NCE stanons, that have the techmical capability
to do so, must pass thmu%] any second audio program containing video description that they receive fiom
their affiliated networks. ™ Sumilarky. MVPDs that have the technical capability to do so mmst pass
through any second audio _‘Emgram contaimng video description that they recetve from a broadeast station
or nonbroadeast network.

14, The National Association of Broadcasters (NAB) asks the Comnussion nof to apply the
pass-through requirement where a top 23 market broadcast station has already met 1ts 50-hour quarterly
requurement. if the station wants to provide Spanish language or anv other SAP service for that particular
program. Simularly, NAB asks the Commission not to apply the rule to a small market station not subject
to any quarterly nummum, f the station wants to provide any other SAP service for that particular
pn::ugraa:n_'ﬁ NTVAC opposes NAB's request, arguing that there 1s no reason to depnive the visually
impaired community of described programming where the station already has the equipment in place and
15 recerving the programming i described f{m:r;at.f‘»E WGBH agrees with NAB that stations should be
able to serve thewr non-English speaking viewers.? but both NTVAC and WGBH express concern that
allowing local stations to use their SAP channel to provide any other services would allow a local
broadcaster to use 1ts SAP channel for information or services that are not related to any programnung,
wecliding radio feeds or farm repm‘ts_ﬁ

15, We agree that we should provide some addinonal flexibality vnder the rule. Because the
SAP channel cannot be used to provide two services simultaneously, broadeast stations and MVEDs
should be able to provide another service on a SAP channel when ainng a program that contams video
description. as long as that service 1s related to the program. Accosdingly, we amend Sections 79.3(b)(2)
and {4) to requure broadcast stations and MVPDs that have the techmical capability to do soto pass
through video descniption, mless a program-related use of the SAP channel would cause a conflict wath
the video desctiplinn.4g We believe this approach affords broadeast stations and MVPDs reasonable
flexibility to meet the needs of visually impaired viewers and other viswers that omght benefit from
program-related use of the SAP channel.

¥ rideo Descriprion Reporr and Order. 13 FCC Red at 13243, 9 30, and at App. B (setting forth “pass-through™
rules for broadeast stations to be codified at 47 CFER. §5 79.3{b)(2)).

+ ridee Descriprion Report and Grder. 13 FCC Red at 13243, 9 30, and at App. B (setting forth “pass-through™
miles for MVPDs fo be codified at 47 CER §§ 793(0)4)

+ NAB Petition at 3.
Brgrracs ;
NTVAC Opposition at 11.
¥ weBH Opposinon at 8.

8 NTVAC Opposition at 11: WGBH Opposition at 8.

10
* Tius holds true even if an entify subject to onur video description rules has met the 50-hour requirement.
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5. Analog and Digital Television

16. In the Reporr ond Order, we stated that the newly adopted video descnption rules do not
apply to digital broadcasts but that we expect ultimately to requure digital television broadcasts to contain
video desmpuun_ NAB argues that the Comnussion should not mandate video description in an analog
environment because the costs for providing video descripiion represent “orphan” mnvestments i analog
svstems that are scheduled o be abandoned.” NTVAC and WGBH, on the ether hand, argue that video
description rules should apply to both analog and digital broadeasts.” We reject NAB s argiment that
because we did niot “impose expenditures” on the cable industry for new a.nalm!, equipment i the
navigation devices proceeding, the Com:mssmn should simlarly not require broadeasters to provide
video description with analog broadcasts.” * The purpose of the navigation devices proceeding was to
make equipment, including cable television set-top boxes or direct .n'oadcast satellite recervers previously
available only from MVPDs, available for commercial retail pun.h.ase The statutory authonty
underlying the proceeding 1s premised on the belief that consumers would benefit from competition 1n the
manufactunng and sale of tlss eqmpmenr.ss The Comumussion deternuned, however, that there would not
be a market demand for analog-only services, that analog devices would “soon be obsolete,” and that
requiring the development of analoz equipment would interfere with the development of competition 1n
the digital .rr:r.;u']:t'mplace.:6

17. These reasons are mapplicable here. One of the ways in which wideo description may be
wransmutted with digital broadeasts is by using an additional audio channel like the SAP channel. NAB
simply presents no evidence supporting 1ts contention that technical npgrades made to analog svstems
cannot be wsed after the transition to digtal television (DTV). We thus have no reason to believe Iha!
requiring video description with analog broadcasts will result m significant orphaned mvestments
Moreover, as we have previously stated and as AFB. NTVAC. and WGBH argue. the need for video
deserption exists now and given that broadcasters will likely continue transmitting tn analog formar until
at least December 2006, we do not wish to wait for the transition to be complete before adepting video

A IMidee Description Report and Grder. 13 FCC Red at 15234, 77,

“L NAB Petition at 68,

# NTVAC Oppositien at 7; WGBH Opposition at 3-9.
* NAB Petitionat 7-8.

s In the Matter of Implementation of Section 304 of the Telecommunications Act of 1996, Commercial

Availability of Navigation Devices, C5 Docket No. 97-80, Order on Reconsideration, 14 FCC Bed 7596, 7597,
1 (1999) (Navigation Devices Reconsideration Orvdsr).

7 Navigation Devices Reconsideration Order, 14 FCC Red at 7600, 9 13 (referencing Section 529 of the
Commuications Act, as amended, 47 T.5.C. § 349),

4 Navigation Devices Raconsideration Ordsr, 14 FCC Red.at 7600, 9 13

“' NAB Petitionat 7.
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description requ!:mm‘[s.js

18, Finally, NTVAC and WGEBH argue that “the Commussion should make clear now that its
mandate will extend to transnussion and receprion of video descnipnion 1o digital television ™ Both
parties argue the Commussion should implement miles that require mannfacturers of digital consumer
recepton equipment to support the ancillary audio channel that video descniption can use 1 DTV, and
provide a schedule for implementing video descniption on digital programoung, WGBH warns that
“unless the Commission signals now that descoiption wall need io be supported in DTV, expensive
refrofitting or substantial delays will occur down the road ™ As we have stated throughout this
proceeding, we expect ultmately to require DTV broadcasts to contain video description, but we believe
that the decsion on how and when to develop these requirements should come after there has been further
expenience with both digital broadeasting and video descniption. We fullv inrend to address the 1ssues
raised by NTVAC and WGBH 1 a future penodic DTV review procesding. Given our intent o require
video description of digital programming at a later ime, however. we urge equipment manufacturers to
design thewr products with video description in mind.

B. Programming to Contain Video Description
1. Ameount of Programming
a. Counting Repeats of Video Described Programming

19, In the Report and Order, we clanfied that. once the rules go info effect. broadcast stations
and MVPDs may not count toward their 50-hour quarterly requarement programnung thar they have
previoushy atred with video de:-;::ﬂp!ic:tn_é2 We further explained in the Reporr and Order that broadceast
stattons and MVPDs may. however. count any programumung they air in excess of therr quarterly
requurements, if and when they repeat the programming later.™® In addition, a broadcast station or MVED
may count auv video descnibed progta.tmnﬂig thar thev air before the effective date of the rule, if they
repeat 1t after the effective date of the rule ®

20. All parties thar filed petinons or responses to penitions on this 1ssue support fexmbiliny in
counting programmung previously ared with video description toward the 50-hour quarterly requirement.
NAB. NCTA. and Tomer Broadcasting Svsiems, Inc. (TBS) argue that broadcast stations and MVPDs do
not have enough programming each quarter to meet the 50-hour requirement and not counfing repeats of

o Notica, 14 FCC Red at 198339 22: AFH Petition at 3; NTVAC Petition at 7;: WGBH Petition at 8.

50

NTWVAC Petition at 7; WGBH Petition at 9,

80 NTVAC Petition at 7: WGBH Petition at 8.

51 WGBH Petition at 9.

62

lides Descriprion Reporr and Order. 13 FCC Red ag 13244, 9 33, and at App. B (setting forth rules on repeats
of programs containing video descrption to be codified at 47 CEEL §§ 79.3(c)(2)).

8 Video Description Reporr and Order. 15 FOC Red at 15244, 9 33,

o lides Descriprion Reporr and Order. 153 FCC Red at 15244, § 33.
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video described programming will force broadeast stations and MVPDs to change regularly schedulec}
programiing or describe programnung, such as sports programiming. to meet the reqmremeni * NCTA
and TBS also contend that the restriction wall force cable program networks to pay to video describe
licensed programming, programmung that they do not own % Finally, NAB and NCTA argue that there 1s
no reason for counting repeat showmgs of captioned programming toward quarterly closed captiomng
requirements. but not repeats of video described programming toward video description requi:emeuta_ﬁ?

2L WGBH agrees with the petitioners that broadcast stations and WVPDs should be allowed
to count previously descnibed programmung toward thewr quarterly requirement, whether the programnung
1s distributed on the same channel for which it was originally described or on another channel ™ WGBH
states that the blind and visually mmpaired audience 1s not inrerested i the descniption of programnung
suchas s:pcn'l‘&.69 Sunmlarlv, AFB and NTVAC believe some flembilitv 1s warsanted. . NTVAC suggests
that a maximum number of repeats in any one quarter could be established or broadcasters and MVPDs
could be credited with the first repeat of a described program ' Both AFB and NTVAC. however,
disagree with NAB and NCTA that repeats for closed captioning can be compared with videe deseription
because the majority of television Progranis are now captioned, but our rules onlv require a few hours of
video described programnung per quarter. ~ Finally. AFB. NTVAC. and WGBH believe that program
distnibutors and producers can provide for description as part of licensing arrangements and. therefore,
oppose anv recommendation fo exenpt programnung that 1s licensed. but not owned. from our rules.”

22: We agree that some flexability 1s warranted and will allow bmadcas‘t stations and MVPDs
to count a repeaf of a described program once toward their 50-hour requirement.” Based on the
information provided i the petitions. we recogmize that some entities may not have enoush new
programming each quarter that 15 appropriate for video description. For example. NAB explains that the
four major networks do not produce new prime time programmung dunng the summer rerun season ™ and
NCTA aszerts that program networks already have little flexibility because the miles are himited to

59 NAB Petition at 2-3: NCTA Petition at 9-10; TBS Petition at 3-4.
€ NCTA Petition at 11; TBS Petition at 2.
5 NAB Petition at 3: NCTA Perition at 12.
68, ,
WGEH Opposition at 4.
6. . }
WGEH Opposition at 5.
" AFB Opposition at 4-3: NTVAC Opposition at 9-10.
L NTVAC Opposition at 9.
7> AFB Opposition at 4-3- NTVAC Opposition at 9.
£ AFB Opposition at 4; NTVAC Oppesition at 12: WGEH Opposition at 5.

* Broadeast stations and MVPDs can couat repeat of a previonsly aired program in the same quarier ot in a later
guarter, but only once altogether.

"I NAB Petition at 2-3
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children’s and prume tume pmg:ramnnﬂg_?ﬁ While we are umwilling to allow broadcast stations and
MMVPDs to count all previously awred progranuming that contains video description toward quarterly
requirements. we believe that allowing a hinited namber of repeats will provide broadeast stanons and
MWVPDs reasonable flexibility to make progranmung more accessible to the blind or visually impaired
withour intruding vnnecessanly wmto program production and distmbution.

23: Finally. we reject NCTA s and TBS s implicat argument that cable program netwaorks
should not have to pay to video descnbe licensed programming. 'We agree wath AFB. NTVAC. and
WGEH that programnung distributors and producers can provide for video description as part of a
licensing agreement. Moreover, MVFPDs may file waiver requests 1f the cost of providing video
description for licensed programming creates an undue burden.”’

b. Subsequent Airings

24 In addition to outhning rules on how to count repeats of video described progranuming.
we adopted rules i the Reporr and Order pertaming to when a station must provide the videc description
contamed m a previously awwed program. Specificallv. we stated that “once a broadeast station or MVPD
has awred a particular program with video description, all of that broadcast station’s or MVPD's
subsequent ainngs of that program should contain video description, unless another use 15 being made of
the SAP channel ° We further explamead that this requirement should not impoze any burden because
the cost of both desenibing programming and upgrading equipment and infrastructure to distribute 1t
should be a one-time fixed cost.”

25, NCTA, with the support of WGBEH, asks the Commnussion to modify this “subssquent
ainng’” requirement as if applies to MVPDs. According to NCTA. the assumption that the cost of both
desertbing programmung. and upgrading equipment and mfrastmcture should be a one-nme fixed cost
“does nat hold true of thus obligation applies to cable nperamrs_'”sc' NCTA argues that 1f. for example, “a
broadcast station carnied by a cable operator airs a video-desenibed program. and a cable program network

76 NICTA Petition at 9.

" As noted above. some parties argue that they do not have enough programming each guarter to enable them o
meet the 30-howr requirement without counting repeats, unless they change their regularly scheduled
programming to deseribe programnung. such as sports programnung, to meet the requirement  See supra text
accompanying note 65, In the Report and Ovder, we declined to exempt categories of programnung, including
sports programming, from our video descnphion requurerent, We beleved it was unnecessary to create these
types of exemptions because of the hinuted nature of our minal requirement. Ides Darcripron Reporr and Order.
153 FCC Fed at 13248, 943 and n.123. That 15. we believed that the top netwerks subject to our miles would be
able to select 30 howurs per gquarter without having to describe programmung such as sports pregrammung. If any
entities subject to our rules find that they do not have enough prime time or children’s programomng fo enable
them to meet thew requirement without desenbing sports programoung or tepeats, they may seelk an unduoe burden
exemption on that basis.

™ Tideo Descriprion Reporr and Grder. 13 FCC Red at 13244 9 33, and at App. B (setting forth rules on the
subsequent airing of programs containing video description to be codified at 47 C.FR. §§ 79.3(c)(37).

= lides Descriprion Reporr and Order. 13 FCC Red at 15244, 7 33.

) \CTA Petitionat 15.
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later airs that same program. that cable network would have to create the entire infrastructure necessary 1o
provide that one program with video description — even 1f that nerwork would not be otherwise subject to
the viden deseription riles ! WGBH agrees that the mle should be clanfied and asserts that the
Commussion’s rule on subsequent BIHILE; of video described programming refers to the particular
programnung network. not the MVED. ™

26. We clanfy that once an MVPD that must provide video descniption under our rules has
atred a parucular program with video description on a particular network, every subsequent time that
MWVPD transnuts that program on the same mefwork, 1t must inchide the video description, unless anoiher
program-related use 15 being made of the SAP channel. Applving this requirement only fo the network
that mitially aired the video-descrnibed program is consistent with our finding in the Repert and Order that
the cost of descrnibing programmung and upgrading facilities should be a one-time cost. In addition,
consistent with our earlier decision regarding the obligaton to pass through wideo descnbed
programnung. we amend Section 79.3{c)(3) to clanfy that a broadcast station or MVPD may elect not to
provide video description m subsequent airings of a program if the network 15 using the SAP channel to
provide another program-related service.

27. We do not agree with WGBH. however._ that this “subsequent ainng™ rule should apply to
networks that are not subject to our quarterly requirement. but have the technical capability to provide
video description 53 We believe that 1imposing a “subsequent aning” requitement on networls not
otherwise required to provide any video descniption nmught discourage those networks from voluntanily
providing vadeo descnptien i the first place.

2 Clarification of the Definition of "Prime-Time"” Programming

28. Broadcast stations and MVPDs must provide described programmung esther durmg prime
time or 1 chuldren’s prt:ugt'al.m.ming_E'1 We explained 1o the Report and Order that pnime time
programnung 15 the most watched programmnung. and so0 programming provided dunng this trme will
reach more people than programming provided at any other time. ’

29, While none of the petitioners challenged the requirement that wideo Esmgmﬂunmg be
descnbed during prnime nme, TBS asked that we clanfy the definmon of pnme fime.™ TBS notes that
“the predomunant definrtion of ‘prime time” 1 the mdustry 15 2:00-11:00 p.m_ local nme in the Eastern
and Pacific ime zones Monday-Saturday, and 7:00-11:00 pm. on Sunday. Under this defintion, prime

81 NCTA Petition at 15,
82 .
WGEBH Opposttion at 7.

% e WGBH Opposition at 7 (contending that the rule should be clanfied so that stations that are not requured to
provide video description under our rules shounld not be required to include video description in subsequentiy
atred programming, unless they have the technical capability necessary to do so).

# trdes Descriprion Reporrand Ovder. 15 FCC Red at 132469 36, and at App. B (zetting forth mles on
providing video described programming to be codified at 47 CF R 5§ 78 3(B3(1) and (3))
83 Vides Description Report and Order. 15 FCC Red at 15246 36

8 TRS Petition at 5-7.
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nme 1 the Ceniral ime zone comeides with the Eastern nme zone (an hour earlier local fime) and pnime
fime in the Mountain zone is divided between prime time mn the Pacific time zone and prime time m the
Central time zone.”> NTVAC and WGBH agree that clanficanon 15 needed and suppor the defimtion
that TBS 1::nmV;‘il:lf:,shs‘Ig TBS also asks the Commussion to clanfy that for TBS Superstation, a single-
transponder nonbroadeast network, “prime time” nationwide will be considered prime time 1n the Eastern
time zone.” Both NTVAC and WGBH stated that thev had no obyection to this request.

30. We adopt the mndustry definmon of “prime time™ for purposes of video descniphion.
Accordingly, we amend Section 79 3(3)(8) to define “prime time”” as the period from 8 to 11:00 pm.
Monday through Saturday. and 7 tol1:00 p.m. on Sunday local time. except that in the central time zone
the relevant penod shall be between the hours of 7 and 10:00 p.m. Monday through Saturday. and ¢ and
10:00 p.m1. on Sunday, and m the mountain iime zone each station shall elect whether the peniod shall be
8 to 11:00 p.m. Monday through Saturday, and 7 to11:00 p.m. on Sunday, or 7 te 10:00 p.m Monday
through Saturday. and 6 to 10:00 p.m. on Sunday. While Part 76 of our rules provides a five-hour time
peried to define pnime time.”" we note that our repealed prime-timme access rules limited presentations of
programs from national networlks to a three-hour peniod during prime time.” We also note that Nielsen
uses a three-hour time peniod from Monday through Saturday. and the four-hour time period on Sunday to
collect andience prime hime viewing data ™ We find that using Nielsen's tume periods is consistent with
our decision to define the top five nonbroadeast networks based on the audience share during prime time
as determined by Nielsen Moreover, we note that the parties are in agreement on this defimtion. We
also agree that prime time for TBS Superstanion. a single-transponder system, should be defined as pnime
fume m the Eastern tume zone. Agam_ as TBS powts out, this defimtion comedes with Nielsen's standard
pram.ice93 and none of the partes object io this defunnon,

3 Text Information
31, In the Reporr and Order, we recogmized that making text wformation accessible o the
¥ IBS Petition at 6.

B8 NTVAC Opposition at 12: WGBH Opposition at 5.
i TES Petition at 7.

NyreER § 76.5{n). Section 76.3 defines prime tune. for purposes of cable systems. as “[t]he 3-hour period
from 6 to 11 p.m., local time. except that in the central time zone the relevant period shall be between the hours of
5 and 10 p.m . and in the mountain tinie zone each station shall elect whether the period shiallbe 6to 11 pim. or 5
to 10:00 pm.™ Id

! The repealed rule required commercial television stations owned by or affiliated with a national television
network “to devote, dunng the four hours of prime time (7-11 pm. et and p.t., 65-10 pm_c.t. and mt). no more
than three howrs to the presentation of programs from a national network. programs. formerly on a national
network (effnetwork programs) other than feature films. or. on Saturdays, feature films.” 47 CFR. § 73.638
(1994) (repealed).

£ Sege Wielsen Media Research. 2000 Report on Television, The First Fifty Years at 14 (2000) (definmng prime
time a3. 8 to 11:00 pm., Monday throngh Saturday, and 7 to 11:00 p.m. Sunday)

3 .
% TRS Petition at 7.
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blind and visually impared 15 important. but that we belie\ ed a secondary audio program may not be the
appropriate vehicle to pronide texi-based information ™ We therefore encouraged programming
producers with re-xt mformatmn to provide that mformation avrally, by announcing, for example, the
names of spe:lkers We alse adopted mles for providing emergency information to visually impaired
viewers. All broadeast stanons and MVPDs that provide emergency informanon itended to further Life.
health, safety, and property through regularly scheduled newscasts and newscasts that are sufficiently
urgent to intermipt regular programming, nust make the cotical details of thar wformanon accessible to
persons with visual disabalties through aural presenta‘rimgs A broadeast station or MVPD that provides
emergency nformation using a “crawl” or “seroll” must accompany the message with an aural tone to
alert persons with visual disabilities to turn on a radio, the SAP channel, or a designated digtal channel”’

32, The National Federation of the Blind (NFB) contends that the Comnussion’s final video
deseniption mles are fundamentally flawed because they give prionty 1o describing programming over
malang printed informarion on the screen accessible.” NFB argues that the Comuussion should rescind
the final miles and begin an entirely new proceeding because “[blv the me anvone gets around 1o
thinking abour accessible mformation .. the available resources will already be comnuited elsewhers”
The American Council of the Blind (ACB), AFB. NTVAC, and WGBH suppori NFB's concerns about
providing descnibed text informanon. but oppose its request, i effect, to “star all over again_':zw Instead.
AFB NTVAC. and WGBH encourage the Conumssien to mihiate a separate proceeding to address the
1ssue of video descriptions for text information. " ACB and NTVAC also explamn that while the
technology and production outlets for delrverme video deseription for television prcEramf- has beenin
place for years. the technology for described information 15 still being developed.” 2 NCTA likewise
encourages programnung producers with text mformation te provide that mformaton aurally. but argues
that NFB does not explam “how any broader requirement to verbalize textual u1form:mun could be
accomplished without unduly distopting the viewing experiences of many customers.”™

29

% ideo Description Report and Grder. 153 FCC Red at 15246, § 38.
2 Video Descriprion Report and Ordar. 13 FCC Red at 15246, € 38,

% Vidao Description Report and Grder. 13 FCC Red at 15230-31, 7Y 49-30, and at App. B (setting forth rules on
providing video described programming to be codified at 47 CFER. §§ 79.2(b)(1)).

97
a7

IMdea Description Report and Crder. 13 FCC Red at 13230-31, §949-30, and at App. B (setting forth rules on
providmg video descrbed programming to be codified at 47 CFER. §§ 79.2{b)(1)).

28 ;.
NFEB Petition at 2.
93 i
NFB Petition at 9-10.
0 scB Opposition at 1-2; AFB Response at 3: NTWVAC Opposttion at 6; WGBH Opposition at 9,
0l v Response at 5; NTVAC Oppesition at 6; WGBH Opposition at 9.
02 scR Opposition at 2: NTVAC Opposition at 6,

103 NOTA Comments at 1.2,
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33 We emphasize that we fully recognize the importance of described text information. As
ACB and NTVAC explam. the industry has begun to examune the use of “synthetic voice” ™ and we
encourage further development of this or any ather technalogy that would address the 1ssue of deseribed
nformanon. We agree with NTVAC. however. that video descniphon of programming should not be
delaved unil the 1ssues of describing text mformation are addressed ' NFB has not presented any new
argumenits that would lead us to change our finding that video descnbed programonng and wideo
described text informartion are not muiually exclusive services. We therefore deny NEFB s request to
rescind the video description mles while recognizing the importance of addressing the issue of described
information 1 3 separate proceeding.

C. Use of SAP Channels

34 In the Report and Order, we stated that we believed our decision to requare 30 hours per
quarter, or roughly 4 hours per week, of pro grazmnmz with video description would avoid any conflicts
between competing uses of the SAP chiannel **® DIRECTV argues that mandatory requirements to use
the SAP channel for video descnipnion will confuse customers and thar consumer education will not
allewiate the problem. " DIRECTV contends that it will be required to dedicate staff and resources to
address these consumer 1551.1e= on a permanent basis because “one-time consumer education measures will
not alleviate the pmblem. o responise, NTWVAC states that “both Spanish speaking 'md blind people
can figure out program schedules and leam to adjust their viswing habits sceordin gi}-.

3s. We recognized in the Report and Order that no technical solution to allow two uses of
the SAP channel simultaneously 15 cumrently available, bur that most networks that use the SAP channel 1o
provide Spanish language audio do so on a linuted basis. We concluded that 1n the majonty of cases our
niles would not create conflicts between Spanish language andio and video descnpuon for uze of the SAP
channel and that any confuston could be corrected through viewer education " DIRECTV Presents fio
new arguments or evidence m its petition for reconsiderainion that would lead us to change that
concluston. Any change i progranmuuing. whether voluntary or mandatory, requires some measure of
consumer education and associated costs fo provide that education. DIRECTYV fails to present any
information that the cost of providing that educanon would cutwergh the benefits of the rules. We also
believe that the mmmmal amount of progranuming required under our rules does not overly burden use of
the SAP channel Rather. the roughly 4-hour per week requirement reasonably accommodates competing

0 goe ACH Opposition at 2 (stating that Time Warner provides a tone for emergency information. a synthetic
voice sayilg go toa particular channel for information, and finally a synthetic voice on that channel describing the
emergency information); NITVAC Oppesition at 6 {stating thas synthetic voice holds considerable promuse for the
video industry and consumers alike).

%3 NTvAC Opposition at &
® Iideo Descriprion Raport and Order, 13 FCC Red at 13245, 34,
'07 DIRECTV Petition at 8-9 DIRECTV Reply at 7.
108 DIRECTV Petition at 0
108 ’
NTVAC Opposition at 11.

Y rides Descripion Repovi and Order, 13 FCC Red at 13245, 7 34.
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uses of the SAP channel. such as providing programunung that 15 accessible to Spanish-speaking viewers.
D. Waivers and Exemptions

36, In the Report and Order, we adopted the “undue burden” exemphion procedures and
standards that we use m the closed captioning context ' We will exempt anv affected broadcast station
of MIWVPD that can demonstrate through sufficient E'i.'ldEﬂ.(_‘E that compliance would result i an “undue
burden. ™ which means significant difficulty or fxpmse © We declined, however, to exempt any
particular category of programmung or class of programnung providers, given the hmmted nature of the
wnitial video description rules. We stated that we would consider these 1ssues when we consider
expanding the scope of enfities that mmst Prcﬂ.-‘ide video described programmung. and the amount of video
description those entiies must provide. 2

37. Several parties urge the Comnussion to amend the vides description tules to permit
program networks and producers, i addition to distnbutors, to file requests for waivers for undue burden
as they are permitted to do under the closed captioning mles. 113 Noting that cable program networks and
program owners are not included within the definition of “video programnung distributor”™ under Part 79
of our mles_ * NCTA asserts that these enfities. rathe:r rhan the cable operator, would be the appropriate
entifies to file for undue burden waivers in most cases. ' *° TBS argues that while the rules place
substantial burdens on networks, those networks have no oppartmuty to petition for an exemption from
the requirements of the rules, leaving them no recourse’)’ WGBH agrees with NTCA, noting that
program networks and producers must be wnvolved and supportrve parmers with MVPDs to aclueve
successtul provision of described programmmng. WGBH asserts that both nerworks and producers should

Bl pies Daescription Report and Order, 13 FCC Red at 15347-48. 7 42. and at App. B (seting forth the
procedures and standards for assessing “undue burden” exemptions to be codified at 47 CF R § T9.3(d)), The

procedures and standards used to assess undue burden exemptions in the closed captioning context are set forth at
ATCEER §79.1(f

L Video Description Report and Order. 15 FCC Red at 1524748 7 42. In the Report and Order. we stated that
we would consider the following factors: the nature and cost of providing video description of the programming;
the impact on the operation of the broadceast staticn or MVPIDX the financial resources of the broadcast station or
MVPD: the type of operations of the broadeast station or MVPD: any other factors the petiioner deems relevant;
and any available alternatives to video description. 1d

3 Fideo Description Report and Order. 15 FCC Red at 15248, 9 43

N4 NCTA Petition at 16-17-TBS Petition at 7: WGBH Opposition af 6.

s

" NCTA Petition at 17. For purposes of our closed captioning rules. Section 79.1{a)(3} defines “video
programming provider™ as “aloy video progrmamming distributor and any other entity that provides video
programming that 15 intended for distribution to residential households including. but oot lmited to broadeéast or
nonbroadeast television network and the owners of such programming.” 47 CEFERE. Part 79.1(a)(3).

HENTCA Pesition at 17

“"TBS Petition at 7.
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have rights simular to distnbuters to request undue burden exemp‘uans.l =

38 We agree that video programmuing providers should be allowed to file warvers for
exemptions under the undue burden standard. as they are allowed under eur closed captioning rules.
Accordungly, we amend Section 79 3(d) to pernut video programmmung providers, as defined under Part 79
of our niles. ro penition the Commnussion for a full or partial exemption from our video descnption
requirements.  As we simmlarly stated in the closed caprioning procesding, the undue burden exemption 1s
wntended to be “sufficiently flexible to accommodate a wide vanety of circumstances” for which
compliance with our video deseniption requirements would pose a significant financial or techiueal
burden.'™ As we have previously recogmzed, video description 1s most likely to be added to
programumng at the production stage prior to distnbution. where 11 15 most economucally and techmically
efficient >0 Moreover, to the extent a broadcast station’s or MVPD’s inability to comply with our mles
stems from problems at. for example. the programming producer end, we believe we should allow the
programmng producer to plead its hardship directly to the Comnmsston. Otherwise, the programmnung
producer would have fo submmt information to 1ts local distnbution outlets around the country, wiach
would then file numerous separate warver requests with the Commmussion. To averd this mefficiency,
therefore. we will allow programming providers to seek exemptions under the undue burden standard.
We emphasize, however. that while we will allow other programnung providers to seek exemptions from
our meles; we hold programmung distrtbutors responsible for compliance.

E. Enforcement
1. Initial Complaints

39 In the Report and Order, we adopted procedures to enforce our imitial video description
rules " Under these procedures, complaints are not required to be submuatted to a programming
distnbutor before being filed with the Commussion. A complainant may allege a viclation of the video
description mles by sending a complaint to the Consumer Information Bureau (CIB) at the Conmussion
by any reasonable means. such as a letter, facsimle transmission. telephone (voice/ TRS/TTY). Internet e-
mail, audm—caaaettf Braille, or some other method that would best accommodate a complamant S
d;sabdltv “ CIB wall forward formal complaints to the Commussien’s Enforcement Burean. ™

40. NAB and NTCA note that we have established enforcement procedures for our video

12w GBH Oppesition 2t 6.

% Ses Tn the Matter of Clozed Caphiomng and Video Descrption of Video Programming. Report and Order. 13
FCC Rod 3272, 2363 9 198 (1297) (providing the same rationale under our clozad captioning rles)

0 g suprgat 6 (stating that we expect that programming networks. and not broadcast stations of MVPDs.
will describe the programming) (citing MNonice, 14 FCC Red at 198335, 9 23).

Yl tides Description Report and Order, 15 FCC Red at 15248-49. 9% 4547

'3 Fideo Description Report and Order. 15 FCC Red at 15248-49. 945

'3 Fideo Description Repor and Order. 15 FCC Red at 15248-49, 145 Tu the Report and Order. the

Commission delegated authority to act on and resolve any complamis in a manner consistent with the Repory and
Order. Id.
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description rules that differ from the enforcement procedures for our closed captiomng rules. Lz They
contend that complaints should be subnutted to a programmung distributor before being filed with the
Commission. ' According to NCTA, “requiring the complanant to ga fo the video programming
distrbuter first will allow the pamies to more quickly and sansfactorily resolve the dispute_"""é NAB
argues that there 15 no basis on which to adopt a dufferent complaint procedure for the enforcement of
video description mules than for closed captioning because “the record does not indicate that the existing
closed captioning rules have been meffectve or madequate."]"' AFB and NTVAC oppose the
petinoners’ request, arguing that obtaming mformanon to contact programmung distributors is too
difficult for blind and visually mmpawed viewers.'”* NTVAC contends that "'[i]l; gwouid be sumpler and far

more efficient for visually impaired viewers to have a single peint of contact”

41 We believe that viewers should try to resolve disputes with video programnung
distnibutors prior to filing a formal complaint with the Commission. as suggested by NAB and NCTA.
We therefore amend our rules to requere complainants to certify i formal complamnts to the Commussion,
and distributors to certify i their answers. that they have attempted 11 good faith to settle disputes prior
to filing formal complaints and answers with the Commussion. We note that this result 1s consistent with
our recently revised rules for filing formal complaints agamst common carmiers ™ Prior fo or instead of
filing a formal complaint, however. viewers may contact CIB either to attempt to resolve disputes by
filing an informal complaint. or to obtam information about how to contact the programming distnibutor.
We believe that these procedures will provide parties the opportunity to resolve disputes quickly and
efficiently.

2. Clarification of “Technical Errors™
47, Our video description rules provide that, wn evaluating whether a video programnung

distributor has complied with the requirement to provide video programmng with video description. we
will consider a showing that any lack of video description was de minfmis and reasonable under the

124

NAB Petition at 4-5; NCTA Petition at 12-14.

% 1{AB Penition at 5: NCTA Petition at 12-13.

12 NOTA Pefition at 13-14.

7

"NAB Petttion at 5.

128 iy Response at 3; NTVAC Opposition at @

29

NIVAC Oppositionat 9

B0 4 mendment of Rules to be Followed When Formal Comgplaints are filed Against Common Carnters. CC
Docket No. 958-238. First Report and Ovder, 12 FCC Fed 22497 (1997). We also followed these sules when we
adopted rules te implement section 233 of the Act, which requires manufacturers of telecommunications
equipment. and providers of telecommunications services, to make such equipment and provide such services i a
manner that 15 accessble to persons with dizabilities. See Implementation of Sections 235 and 251{a}(2) of the
Commuuications Act of 1934, as Enacted by the Telecommunications Act of 1996, WT Docket No. 96-198,
Report and Ovdar-and Further Notica of Inquiry, FCC 99-181 (rel. Sept. 29, 1999),
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circumstances. . NAB asks the Comnussion to clarify that technical errors bevond an mdividual
station’s control will fall under the “reasonable circomstances™ provision. B2 NaB explains, for example,
that “if a station 1s ready and able to pass through to viewers descnibed programmung recerved from its
netwark, but. due to technical difficulties bevond the station’s control, the described programmung 1s not
properly recerved, then that “lack of video descnption” should be deemed ‘reasonable under the
circumstances. Stanng that the Commussion rarely faults a broadcaster or cablecaster for a temporary
mle violation, NTVAC argues that a rechnical error should not be construed 1o include the lack of
equipment to provide video descn'gatmus. but that a technical error 15 “a temporary dafficulty”™ that is “a
shori-term fatlure of aqmpmem."l *

43 We clarify that to be classified as a technical error, the problem must be bevond a
station’s control. In addition, the problem must be de minimis and reasonable under the circumstances,
We will exanune carefully, however. any showings ascribed to technical error to ensure that those
instances are only a temporary difficulty. such as that caused by short-term failore of equipment, and not
by a station unreasonably failing to pass-through the descnibed programmmng supphed by 1ts network.

F. Jurisdiction

4 In the Reporr and Order, we held thar the Comnussion has the authonty to adopt video
deseription Tules. We explained thar sections 1, 2{(a). 4(1). and 303(r) of the Act.” taken together. direct
and empower the Commission to make available to all Americans a radio and wire commumnicaton
service, and to make regulations to carry ot this mandate. thar are conststent with the public inrerest and
not mnconststent wrth other provisions of the Act or other law 18 In reaching this decision, we considered
but rejected the arguments of commenters that video description rules would be inconsistent with other
law. namely sections 624(f) and 713(1) of the Act. 7 a5 well as the First Amendment, and mught also
interfere with the rights of copyright holders 8

45 Petitioners raise the same arguments raised before mn this proceeding. For example.
petinoners suggest that analysis of the 1ssue of our authonty 1o adopt video description mles begins and
ends with section 713(f) of the Act, %9 whach instructed the Commission to “commence an nguary - . . and

£ Iideo Descriprion Report and Order, 12 FCC Red ar 15244 9 33 and at App. B (setting forth the standards
for assessing compliance with the video description rules 1o be codified ar 47 CF R § 72.3(c)(4)).

132 NAB Petition at 5-6.
133 - .-
MAB Petttion at 5-6.
134 . o
NIVAC Opposition at 3.
I3s

These sections are codified at. respectively, 47 I.S.C. 88 151, 152{a). 134(1), 303(r).

136 Tideo Description Report and Order, 13 FCC Red at 15251-52, 99 534-55.

i3

-1

These sections are codified at. respectively. 47 U.S.C. §§ 344(1), 613{f)
2 Fideo Description Report and Order, 13 FCC Red at 15252-56, 7Y 36-66.

2 DIRECTV Petition at 45 EchoStar Petition at 2-3; NAB Petition at 8-9. NCTA Petition at 2-3: se¢ also A&E
Comments at 4-6.
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report to Congress” on video description, but not to-make rules. Against the backdrop of section 713.
petitioners contend that the Comnussion cannot rely on other provisions of the Act to make tules. 19
Penitioners also suggest that our rules are content-based, violating the First Amendment™ and, as apphied
to cable operators. section 624(f) of the Act. 12 \rhich does nor permut the government to impose
requirements regarchng the provision or content of cable services. except as expressly provided mn [Title
VI of the Act.]” Petinoners further suggest that our rules interfere with the rights of copynght holders '+

46. We addressed most of the statutory arguments petitioners rased at the Report and Order
stage, and they have offered no reason for us to reconsider our conclusion. As discussed in detail n the
Report and Order, sections 1.2(a), 4{1). and 303(r) make clear that the Commussion’s fundamental
purpose 15 to make available o far as possible to all Amencans a radio and wire communication service,
and 1t has the power to make mules to carry out this mandate that are consistent with the public interest,
and not inconsistent with other law, Our video descoiption mules forther the public interest because they
are designed to enhance the accessibility of video programming to persons with visual disabihities, but at
the same nme nof impose an undue burden on the video programmung production and distmbution
ndustnes. Our video deseniption miles are not iconsistent with sections 624(f) and 713{Z) of the Act. the
Furst Amendment, or copynight law.  Our rules are not mconsistent with section 713(f), because that
section neither authorizes not prolubits a rulemaking on video description. Our rules are not inconsistent
with section 624(f). because they do not require cable operators 0 carry any particular programnung.

Our rules are not mnconsistent with the First Amendment, because they are content-nentral regulations.
and satisfy the applicable test of serving an 1mportant government wnterest without burdening substannally
more speech than necessary. Our rules are not inconsistent with copyright law because they do not
violate anv copvright holder’s righrs_l'H In sum. as we explaned in greater detail n the Report and

Order we believe that our video desenption rules further the verv purpose for which the Comnussion was
created — “1o make available, so far as possible. to all the people of the United States . a rapad. efficient,
Naton-wide, and world-wide wire and radio communication service™ " — and are within our power to

M9 DIRECTY Petition at 5 DIRECTYV Regly at 7; EchoStar Petition at 7- MPAA Petition at 3-6; NAB Petition at
9-10; sze also A&E Comments at 6-7

Bl BIRECTV Petition at 7- DIRECTV Reply at 8: MPAA Petition at 7-8: see also A&E Comments at 8-12
M NOTA Perition ar 4.6,

M NPAA Reply at 2.
4 we also reject EchoStar’s new argument that our rules are inconsistent with section 235 of the Act. EchoStar
Petttion at 7-8; EchoStar Reply at 1-2. Section 153 requires manufacturers of telecommunications eguipment. and
providers of telecommunications services, to make such equipment and services accessible to persons with
disabilities. but only “if readily acluevable.™ 47 U.S.C. § 255. EchoStar suggests that our video description rules
do not have a similar contingency. EchoStar Petiton at 7-3; EchoStar Reply at 1-2: EchoStar also arpues that the
diserepancy between the “readily achievable”™ standard and our video deseniption rules finther suggests that we do
not have authorety to adopt such rles — Congress did not gqualify the provision of video description becanse there
was no aocess obligation to qualify i the first place. EchoStar overlooks. however, the fact that our video
description rules contamn procedures for wamver if compliance would create an undue barden. See 47 CFE. §
79.:3(d).

W muse g5l
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48

adopt because they are “not inconsistent with [the] Agl"l and serve the “public convenience wnterest,

and necessity” and are “not inconsistent with law ™
1. CONCLUSION

47 In thus Order on Reconsiderarion. we reaffirny and modify rules to more precisely balance
the mterests between providing a benefit fo a great number of visvally impamred Amencans without
imposimng an undue burden on the programmung production and distribution mdostnies. As we stated
the Reporr and Order, however, as industry and the public gam grearer experience with video descnption,
we hope that an increasing number of broadcast stations and MVPDs will provide video description, and
thase that do =0 will provide an inereasing number of hours of video descnibed programming.

Iv. PROCEDURAL MATTERS

48, Authority for 1ssuance of this Memorandum Opinion and Order on Reconsiderarion is
contained m Sections 1), 303(r), 403, and 405 of the Communications Act of 1934, as amended, 47
U.S.C. §§ 154(1), 303(r). 403. and 405.

49 Supplemental Final Regularory Flexibility Analvsiz. As tequired by the Reguolatory
Flexibahty Act [RPA}.”E the Commnussion has prepared a Supplemental Final Certification of the possible
unpact on small entities of the rules adopted wn this Memeorandum Opinion and Order on
Reconsideration ™ The Supplemental Final Certification 15 set forth in Appendix C.

¥ ORDERING CLAUSES

50, Accordingly, IT IS ORDERED that the petitions for reconsideration or clanification ARE
GRANTED to the extent provided herein and otherwize ARE DENIED pursuant to Sections 1, 2{a). 4(1),
303(r), 307, 309, 310, 3403_ 405, and 713 of the Commumications Act of 1934, as amended. 47 US.C. §§
151, 152(a), 154(1), 303(r), 307 309. 310, 403 405, 613. and Secrion 1 429(1) of the Conmmssion's rules.
47TCFR §142901).

51, IT IS FURTHER ORDERED that. pursuant to Sections 4(1) & (1), 303ir). 307, 308 and
309 of the Communications Act of 1934, as amended, 47 U.S.C. §8 154(1) & (3). 203(r). 307, 308, 309,
Part 79 of the Commusston’s tules. 47 C F R Part 79, IS AMENDED as set forth in Appendx B.

52, IT IS FURTHER OEDERED that the rule amendments set forth in Appendix B thar
revise section 79.3 of the Commussion’s rules, 47 CER_§ 793, SHALL BECOME EFFECTIVE on
April 1, 2002,

53. IT IS FURTHER ORDERED that the Comnussion’s Consumer Information Bureau,
Reference Information Center, SHALL SEND a copy of this Memaorandum Opinion and Order on

B g7 usc. § 1540,
Wruse §3030m.
s usc §601 erseg

Hsus.c §6050m),
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Recensiderarion in MM Docket No. 99-339, mcluding the Supplemental Final Certification, to the Chief
Counsel for Advocacy of the Small Business Adnumstration

54. IT IS FURTHER ORDERED that this proceeding 1s termunated.

FEDERAT COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretarv
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APPENDIX A

PETITIONS FOR RECONSIDERATION

DIRECTV. Inc. (DIRECTV)

EchoStar Satellite Corporation (EchoStar)

Home Box Office (HBO)

Motion Picture Association of America, Inc. (MPAA)
Narional Association of Broadcasters (NAB)
National Cable Television Association (NCTA)
Narional Federation of the Blind (NFB)

Tumer Broadeasung System. Inc. (TBS)

i S R

COMNMENTS IN SUPPORT OF THE PETITIONS

1. A&LE Television Networks {A&E)
2. League of United Latin American Citizens (LULAC)
3. National Council of La Raza (NCLR)

OPPOSITIONS, PARTIAL OPPOSITIONS AND PARTIATL SUPPORT OF THE PETITIONS

American Council of the Blind (ACB)

Amerncan Foundanon for the Blind (AFB)

NCTA

Narnonal Television Video Access Coalion (NTVAC)

Media Access Group at the WGBH Educational Foundation (WGBH)

L A I B

REPLIES

DIRECTV
EchoStar
HBO
MPAA

B

144



Federal Communications Commission FCC 11-36

Federal Communications Commission FCC 01-7

APPENDIX B
Rule Changes

Part 79 of Chapter 1 of Title 47 of the Code of Federal Repulations 1s amended as follows:

Part 78-CLOSED CAPTIONING AND VIDEO DESCERIPTION OF VIDEO PROGRAMMING
1. The authontv citation for Part 79 continues to read as follows:
AUTHORITY: 47 U.S.C. 151, 152(a). 1534{1). 303, 307, 309, 310, 613

2. Section 79.3 15 amended by
(a) adding paragraph (a)(6):
(b) revising paragraphs (b)(2). (0)(3). ()(#)(). D)A@L
(c) revising paragraphs (c}(2) and (c)(3):
(d} redesignating paragraph (c}(4) as paragraph (c}(5):
() adding new paragraph (c)(4}:
(f) revising paragraph (d)(1):
(g) revising paragraphs (2)(1)(1v) and (e}(1)(v):
(h} adding paragraph (e)(1)(vi); and
(1) tevising paragraph (e)(2).

The revisions read as follows:

§ 79.3 Video description of video programming.

ek ok kR

(a) ** ¥

(6) Pnime Time. The period from 8 to 11:00 p.m. Monday through Saturday. and 7 tol1:00 pm.
on Sunday local ime, except that 1n the central time zone the relevant period shall be between the hours
of 7and 10:00 p.m Monday through Saturday, and & and 10:00 p.m. on Sunday, and n the mountam
nme zone each staton shall elect whether the period shall be 8 to 11:00 p.m: Monday through Saturday.
and 7 1ol1:00 p.m. on Sunday. or 7 to 10:00 pm. Monday through Samrday. and 6 to 10:00 pm. on
Sunday,

(b}-bttls

(2) Television broadcast stahions that are affiliated or otherwise associated with any television
network, must pass through video description when the network provides video description and the
broadcast station Lias the technical capability necessary to pass through the video deéscriprion, wiless using
the technology for providing video descniption in connection with the program for another purpose that1s
related to the progranmming would conflict with providing the video description:

(3) Mulnchannel video programmung distnbutors (MVPDs) that serve 50.000 or more
subscribers, as of September 30, 2000, must provide 50 howrs of video descnption per calendar quarter
durnng prime time or on children’s programnung, on each channel on which they carry one of the top five
nattonal nonbroadeast networks, as defined by an averaze of the national audience share during prime
nme of nonbroadeast networks, as determuned by Nielsen Media Research, Inc. | for the time period
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October 1999-September 2000, that reach 50 percent or more of MVPD households: and

(4 E

(1) mwust pass through video description on each broadeast station they carry. when the broadoast
station provides video descoipiion. and the channel on wluch the MVPD distnbutes the programnung of
the broadcast statron has the techmical capainlity necessary to pass through the video descrniptien. unless
using the technelogy for providing video deseniption 1n connection with the program for another purpose
that 1= related to the programmung would conflict with providing the video deseniption; and

(1) must pass through video description on each nonbroadcast network they carrv. when the
network provides video descnpiton, and the channel on which the MVPD distributes the programimng of
the network has the techuucal capability necessary to pass through the video description, unless using the
technology for providing video deseription in connecticn with the program for another purpose that s
related to the programming would conflict with providing the video descrniption.

(c) *#*

(2) Programming with video descniption that has been previously counted by a broadcaster or
HVPD toward 1fs mininmm requirement for any quarter may be counted one additional time toward that
broadeaster's or MVPD s mmmimum requirement for the same or any one subsequent quarter:

(3) Once a commercial television broadeast station as defined under paragraph (b)(1) of this
section has awred a particular program with video descniption, 1t 15 required to include video description
with all subsequent airngs of that program on that same broadcast station. unless using the technology for
providing video description i connection with the program for another purpose that 15 related 1o the
programmmng would conflict with providing the wvideo deseniption.

(4) Oncean MVPD as defined under paragraph (b)(3) of this section:

(1) has aired a particular program with video description on a broadcast station they carry, if is
required to mclhude video description with all subsequent ainngs of that program on that same broadcast
station. unless using the technology for providing video description 1n connection wath the program for
another purpose that 1s related to the programming would conflict with providing the video descniption: or

(11) has aired a particular program with video descniption on a nonbroadceast station they carry, 1
15 required to include video descoption with all subsequent amnngs of that program on that same
nonbroadcast station. unless using the technology for providing video descniption i connection with the
program for another purpose that 15 related to the programming would conflict with providing the video
description.

ROk K

(d:} oW oR

(1) A video programmuing provider may petition the Commussion for a full or partial exemption
from the video description requirements of this section, winch the Commission may grant upen a finding
that the requirements will result in an undue burden.

woE R kR

{E}***
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(1} - .
(1v) the specific relief or satisfaction songht by the complainant;

{(v) the complainant’s preferred formar or method of response to the complaint (such as letter.
facsimle transmission, telephone (voice/ TRS/TTY), Internet e-mail, or some other method that would
best accommadate the complaint’s disability): and

{vi) a ceriification that the complanant attempted 1n good faith to resolve the dispute with the
broadcast station or MVPD agamnst whom the complaint 15 alleged.

{2) The Comnussion will prompily forward complants sansfying the above requirsments to the
video programnung distbutor invalved. The video programmung distributor must respond to the
complamt within a specified nme. generally within 30 days. The Comnussion may authonze
Comimssion staff esther to shorten or lengthen the time required for responding to complaints m
particular cases. The answer to a complant must include a ceriification that the video programuung
distributor attempied in good fath to resolve the dispute with the complainant.
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APPENDIX C

Supplemental Final Regulatory Flexibility Analysis Certification
Memorandum Opinion and Orvder on Recansiderarion

The Regulatory Flextbality Act (RE %}m requires that an agency prepare a regulatory flexibility
analysis for notice and comment milemaking proceedings, unless the agency certifies that “the mie wLIl
not, if promulgated, have a significant scononuc impact on a substannal sumber of small ennties” 2
The Notice gf Proposed Ruf@imhug (Notice) mn this proceeding proposed rules to provide video
deseription on video t[_:‘rogrammmg to ensure the accessibility of video programming to persens with
viznal mlpajmlentrs The Report and Order adopted rules requaning broadeasters and other video
programuming distributors to provide 'mieo descriphion and to make emergency information more
accessible to visually impaired viewers.” .

In an ab.mdance of caution, the Commussion published an Inthal Regulatory Flexabality Analysis
(IRFA) n the Notice, ™ even though the Commussion was reasonably confident that the proposed mies
would not have the requisite “significant econonuc impact” on a “substantial mumber of small entities.™
The IRFA sought wniten public comment on the proposed rules. No written comments were received on
the IRFA, nor were any general comments recerved that raised concerns abour the mmpact of the proposed
rules on small ennities. Because the Comnussion believed the rules adopted 1n the Reporr and Grder
would have a neghgible effect on small businesses, the Comnussion published a Final Certification that
the mules Hdapted 1n that order would not have a sigmificant economic 1mpact on a substantial number of
small enfities”

The Memorandum Opinion and Order on Reconsideration amends certain rules adopted m the
Report and Order. The Conummission amends 1ts mules to define the top five nonbroadeast networls as
those that are ranked i the top five as defined by national audience share and that also reach 50 percent
or more of MVPD honseholds. The amended mles allow broadcast stations and 3IVEDs to count
previously aired programming one time toward quarterly requurements. Once a broadeast station or
HVED subject to the video deseniption rules has awred a particular program with video description, only
subsequent amnngs of that program by that broadcast statton or MVPD on the same network or channel
must contain the video description. Under both thus “subsequent amnng™ rule and the “pass-through™ rule,

30 The RFA see SUS.C. § 601 ar seg.. has been amended by the Contract With America Advancement Act of
1996, Pub. L No. 104-121, 11- Stat. 847 (1996) (CWAAA). Title IT of the CWAAA 15 the Small Business
Regulatory Enforcement Faimess Act of 1996 (SBEEFA).

Bl see sUSC§ 603(b).

< In the Marter of Video Description of Videc Programnung, Report and Order, MM Docket No. 99-330, Nonice
af Proposed Rulemaking. 14 FCOC Red 19845 (19209 (Norics)

33 11 the Marter of Video Description of Videe Prosramming. Reporr and Order, MM Docker No. 99-330, 15
FCC Red 153230 (2000) (Reporr and Order).

B4 yotice, 14 FCC Red at 10862-69.

3 Raport and Opder, 15 FCC Red at 15265
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broadcast stations and MVPDs may now use the SAP channel to provide services other than video
descriphion, as long as those services, such as foreign language translations, are program-related. The rule
amendments allow programnung providers, in addition to programming distributors, to file waivers for
exemptions. The mle amendments adopt a definition of “prime time™ and clanfy the defimihon of
“technical error” for purposes of determining compliance with the rules, These amend:?euts onty affect
large enfities as discussed m the Final Certification 1ncluded in the Reporr and Order. 1% No small
entities will expenence an econonuc tmpact as a result of these amendments.

Finally. under the mle amendments, consumers may bring informal complamts to the
Comnussion at amy tume, but must mclude 1 a formal complaint to the Commussion a certification that
they have tnied to resolve a dispute with the distributor prior to filing the complaint. Tt addition,
distributers are required to make similar cemifications m their answers. These amendments to the mules
are created to attempt to resolve 1ssues prior to filing a formal complamt, The Commussion believes that
requirmg these certifications 15 necessary to assure a smooth process to address outstanding 1ssues mn a
numely and efficient manner. The burden imposed by the wclusion of these certifications 18 nominal for
both consumers and distnbutors because 1t will requare no more than a single statement to be added to the
wnitial formal complaint and 1ts answer. These amendments will not have a sigmficant economic impact
on 2 substantial number of small entities.

The Commussion therefore certifies, pursnant to the RFA that the mule amendments adopted in
the present Memorandum Opinion and Order on Reconsideration will not have a significant economic
impact on a substantial mumber of small entities. The Commnmssion will send a copy of the Memarandiuan
Opinion and Order on Recansiderarion. includng a copy of this Supplemental Final Certification. in a
report to Congress pursuant to the Small Business Regulatory Enforcement Faimess Act™ Inaddition.
the Commussion will send a copy of the Memorandim Opinion and Ovder on Reconsideration, including
a copy of this Supplemental Final Certification, to the Chief Counsel for Advocacy of the Small Business
Adnumstration. In addition. a copy of the Memarandim Opinian and Order on Reconsiderarion and this
Supplemental Final Certification will be published in the Federal Regmer_lfs

8 papart and Order, 15 FCC Red at 15265,

57 See 5 USLC. § 801a)(1)(A),

B8 oo 5 USIC. § 605(8).
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DISSENTING STATEMENT OF CONMMISSIONER HAROLD W. FURCHTGOTT-ROTH

In the Matter of Implementation of Video Description of Video Programming,
MAI Docket No. 99-339, Memorandum Opinion and Order on Reconsideration

1 dissented from the onginal Report and Order’s adeption of video descoption rules because I
was unable to read the Comnmnications Act as authorizing such repulations. See Statement of

Comumussioner Harold W. Furchigott-Roth. Concurnng 1n Part and Dissenting wm Part. fn the Matter of
Implememation of Video Description of Video Programming, WIM Docket No. 99-339. Reporr and Crder,
15 FCC Red 15230 (2000). Accordmgly, T agree with those commenters who seek reversal of that Order
on grounds of lack of junisdiction. see supra at 745 and I dissent from today™s action 1o the contrary.

T
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DISSENTING STATEMENT OF COMMISSIONER MICHAFL K. POWELL

In The Matter of Implementation of Video Descnphon of Video Programnung. MV Docket No. 99-339,
Memorandium: Opinion and Order on Reconsideration

Inasnmich as I share iy colleagues' desire fo mmprove access to commumications services for the
dizalality commumry, T cannot support the above-captioned Order concering video description of video
programnung.

As T noted 1n my separate statement to the oryginal Order, 1 thoroughly wish that I could support
the expansive implementation of video description mles that the Majority 1s pursuin g_l However, [
continue to believe that Congress spolke to the video description 1ssue 1 Section 713(f) of the
Commumications Act of 1934, and purposely limmted our authornity to studying the 1ssue and reporting to
Congress. Smce Section F of this Grder re-affirnis the Majortty's view that 1t can promulgate video
descniption mles under 1is vanous ancillary junsdiction provaded, 1 lirge measure, by Sections 441) and
303(r) of the Communications Act, T dissent to thus Order

1 persenally cannot read the law convemsently, even for so worthy a constituency.

! To be clear. whale I disagree with the Majotity about its use of ancillary jarisdiction as a basis for this
rulemaking generally, I continue to suppost that portien of the enginal Order that provides for emergency text
information in audio form because I believe that the promotion of safety of life and property 15 withun the scope of
the specific anthonty provided by the Communications Act and the Commission's vanons rales. See In The
Matter of Implementation of Video Description of Video Programnung, MM Docket No, 99-339, FCC 00-259.
Report and Ovdar (Tuly 21. 2000) (Separate Statement of Michael K. Powell, Commuissioner, Federal
Communications Comnussion) [available on the World Wide Web at

<http://www.foo, govicommissioners/powell>].
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Federal Communications Commission

Before the
Federal Commumnications Commission
Washington, D.C. 20554

In the Miatter of

Implementation of Video Description of
Video Programming

MM Docket No. 99-339

v’ e

ERRATUM
Adopted: February 212001 Released: February 21, 2001
By the Chief’ Mass Madia Bureau:

This Erpation revises the amended rules set forth in Appendix B of the Memerandinn Opinion and
Order on Reconsideration in MV Dockst No. 99-339, FCC 01-7 to clarify how parties may count reruns to
satisfy their fifty-hour quarterly compliance requarements. Specifically, section 793 of the Commussion's
rules 15 revised as set forth in the appendix to this Erranon.

FEDERAT COMMUNICATIONS COMMISSION

Roy 1. Stewart
Cluef, ass Media Bureau
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APPENDIX
Part 79 of Chapter 1 of Tatle 47 of the Code of Federal Regulations 15 amended as follows:
Part 79-CLOSED CAPTIONING AND VIDEQ DESCRIPTION OF VIDEOQ PROGRANMAING
1. The awthositv of Part 79 contumues 1o read as follows:
AUTHORITY: 47 US.C 151, 152{a), 154(1). 303. 307. 309, 310. 613
2. Section 79.3 15 amended by revising paragraph (c)(2) to reads as follows:

§79.3 Video description of video programming.
e de @ k¥

(C.] ® WK

{23 In order to meet its fifty-hour quarterly requirement, a broadcaster or MVPD may count each
program 1t airs with video description no more than a total of two ttmes on each channel on which 1t airs

the program. A broadeaster or MVPD may count the second ainng m the same or anv one subsequent
quarter.
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