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COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAII

In re Petitions to Amend Interim Instream Flow [Case No. CCH-MA13-01
Standards for Honopou, Hanehoi/Puolua (Huelo),
'Waikamoi, Alo, Wahinepe’e, Puohokamoa, REBUTTAL DECLARATION OF
[Haipua’ena, Punalauw/K6lea, Honomanu, [LUCIENNE DE NAIE

Nu’ailua, Pi‘ina‘au, Palauhulu, Ohia (Waianu),
Waiokamilo, Kualani (Hamau), Wailuanui,
[Waikani, West Wailuaiki, East Wailuaiki,
[Kopili‘ula, Puaka'a, Waiohue, Pa'akea,
Waiaka'a, Kapa'ula, HanawT and Makapipi

streams.

REBUTTAL DECLARATION OF LUCIENNE DE NAIE

1. My name is Lucienne de Naie. I am a resident of Huelo, Maui County in the State of
Hawaii. [ am a supporter and board member of Maui Tomorrow.

2. This Declaration is based upon my personal knowledge, except where otherwise
stated.

3. I submitted a Declaration for the earlier phase of this contested case in 2015, and for
the reopened contested case, in 2016, and I incorporate my earlier testimony from
those Declarations.

4, I wish to address from my knowledge, the accuracy or completeness of statements

found in the October 2016 declaration of Garrett Hew and the opening brief of
County of Maui.

Declaration of Garrett Hew

More Clarity and Accuracy Needed on Management of Stream Diversions

5.

Mr Hew’s declaration at 5 describes the streams that have sluice gates that can be
opened to adjust flow and limit the “amount of water that can be collected.” This
description omits the mention of the sluice gate at Puolua stream diversion on New

Haiku Ditch. It should be corrected to have an accurate record, since this is an area



proposed for full and permanent restoration. Mr. Hew refers to opening the Puolua
gate at 12 of his declaration, so A&B is aware that there is a sluice gate at this
location.

Mr. Hew would also provide more clarity for decision makers if he would amend his

declaration to list which streams have sluice gates respective to each ditch.

Broader Range of Interim Restoration Strategies Needed

10.

Mr. Hew’s declaration at § 5 also describes that opening a sluice gate may not return
100% of the flow to the stream during periods of heavy rainfall. The declaration
treats this as a non-issue, but in that’s not the case for some streams like Hanehoi and
Puolua, were the “interim” restoration is only at one single sluice gate where the
streams are diverted by the Haiku ditch.

It appears from the vague workplan and timetable submitted by HC&S/EMI (Exh C-

158) that most upper elevation diversions in the Huelo area will not be modified for
several years. These upper diversions will require permits/OCCL review and
constructions to allow restored flows. Modifying and sealing the diversion intake
structures at New Haiku Ditch will also require Maui County SMA review. In other
words, the only interim “restoration” provided for these streams for several years or
more will likely be the small sluice gates.

When heavy rains come, a portion of the only water being restored to these streams
is being siphoned off to the unmodified diversions on these two streams at New
Haiku ditch. This is not acceptable and “interim restoration” needs to provide more
relief in the near future. A&B should provide alternate strategies for bypassing as
many diversions as possible on the Hanehoi-Huelo-Puolua stream system during the
long “interim” period before all permits and review are completed.

Community members have suggested creating a simple “notch” in the dam at the
Hanehoi-Haiku Ditch diversion. This has been done at Wailuanui stream/ Wailoa
Ditch intake and it allows stream water to flow over the dam even when stream levels
are not high. (See Exh E- 168) This simple solution would also provide for a more

balanced flow in the stream.



11.

12.

Currently the Puolua and Hanehoi stream have flow bypassing the diversion dams
only at one side, passing through the narrow sluice gate. (See Hanehoi sluice gate in
Exh E-169 ) The Hanehoi diversion structure traps a stagnant area of water, breeding
mosquitos and preventing any native streamlife from migrating upstream. (see Exh
E-163 slide 24-a). A notch would allow some flow under most water level conditions
and eliminate the stagnant pond. Puolua stream faces a similar situation.

No information is provided by Mr. Hew on remedies EMI can take to to avoid this
situation at the Huelo diversion intakes. The community solution, which is not
mentioned in the A&B /EMI workplan, should be included in §12-914 of the Hew
declaration and fully discussed during the scope of the contested case proceedings
concerning “how EMI will manage interim restorations.” Then it should be

implemented as soon as practical.

Managing Interim Restorations: Where Does Water Released from Ditches Go?

13.

14.

Mr.Hew’s declaration at §7 describes the location of the “main ditch control points”
on the various ditches. He notes at 8 that one method of reducing diversions is
“partially or completely closing the gates on main control points.” No details are
given as to what happens to the diverted water carried by the respective ditches when
the control points are fully or partially closed, and more importantly, how that water
would help achieve mandated interim restoration levels of the sixteen stream systems
specified in Dr Miike’s April 1, 2016 order and further clarified and affirmed in the
Commission’s July 18, 2018 order. Those details should be provided to allow the
Commission to make an informed decision on effectiveness of Interim Restoration
procedures.

Mr Hew’s declaration at 12 describes various measures taken by EMI to date to
release flows into various streams. It does not specify any modifications to the ditch
control point on Wailoa Ditch near Honopou stream intake structure, but community
members have observed that Wailoa ditch east of Honopou stream is full to capacity
and then water appears to be dumped back into the Honopou stream west of the main

stream channel. This information on what happens to the water in Wailoa ditch that



has been gathered from other streams to the east should be provided to Dr Miike, the
Commission and the public. It is a vital part of the Contested Case scope topic: “how

EMI will manage interim restorations?”’

Stream Flow Monitoring Plans to Achieve April 1,2016 IIFS for East Maui Streams

15.

16.

Mr. Hew’s declaration at 99 notes that with its reduced needs and the abundant
rainfall in East Maui, HC&S and the EMI system is “relying principally on water
entering the ditch system west of Piinau stream” but notes in §10 that during drought
conditions HC&S/EMI would need to return to importing water from further east in

the Ke’anae and Nahiku lease areas.

Mr. Hew’s declaration at §12 omits any reference to measures that will be taken, by
EMI itself, or in cooperation with CWRM, to monitor or measure compliance with
the interim stream flow levels covered in Dr. Miike’s April 1, 2016 order, if the
streams of the Ke’anae-Nahiku lease areas that are now completely undiverted, are
once again diverted into the EMI system during drought conditions. This is a very
important part of the Contested Case scope: topic “how EMI will manage interim

restorations.”

Restoration of Honomanu Stream, Monitoring of Huelo Stream Flows Should be

Addressed in Contested Case “Management of Interim Restorations”

17.

On December 9, 2016 the BLNR met to hear A&B’s request for extension of its
holdover permit to divert stream water from state lands in the four East Maui License areas.
As part of their decision the BLNR ordered that Honomanu stream be added to the list of
restored streams in the License area. The A&B filings in the contested case should be
amended to reflect this requirement of their water license permits and plans and timeline for

restoration discussed.



18.

Likewise, Mr. Hew’s declaration at §12 omits any reference of how stream flow levels will
be monitored and managed in Hanehoi and Puolua streams which, while proposed for “full
and permanent restoration,” will have many years of modification before that is achieved.
EMI and the Commission should clarify the protocol to determine if the interim flows in
these streams during periods of greater and lesser rainfall, are in compliance with at least the

minimum IIFS ordered by Dr. Miike on April 1, 2016.

Stream Diversion Structure Removal on Permanently Restored Streams

19.

20.

21.

Nowhere in Mr.Hew’s declaration, or the A&B/EMI stream restoration workplan (Exh 158)
is there any information regarding EMI’s plans to remove diversion structures from the

seven “permanently restored” stream systems.

CWRM’s July 18, 2016 order clearly states that this information is required: “The
Commission orders that A&B coordinate its efforts to permanently abandon or remove all
diversion structures on the above identified streams with the CWRM staff to ensure that all
diversions are appropriately identified and addressed in A&B’s plans to abandon or remove
the diversion structures. Whenever possible and practical, A&B should attempt to remove
all diversions. Within 30 days A&B should provide a more detailed plan for restoration of
stream flow for the above identified streams and with a more exact projected time frame for

completion of permit processing and completion of construction.”

Exhibit C-158, the workplan submitted by A&B to CWRM in October 2016, does not

contain the information requested by this CWRM order. There is no reference to removing
diversion structures on any one of the seven stream systems covered in the workplan. This
information should be provided to the Commission, hearings officer and the public as part

of the contested case process.

Stream Restoration Modifications Needed to Allow Full Migration of Native Streamlife



22. There is no discussion in the A&B brief, Declarations, Exhibits or workplan regarding
modification of diversion structures to allow natural migration of native stream species on
Hanehoi, Puolua and Huelo streams during the interim period before stream diversion

structures are removed.

23. Community members in the Huelo area have repeatedly asked for these barriers to native
streamlife migration to be removed for many years (see Declaration of Schupp at §16 and
Caveny at 19.) Honopou stream had a “trough style” bypass (see Exh E-6 a & b) installed a
number of years ago, but no such modifications, a trough or a “notch” have ever been

implemented for Hanehoi and Puolua stream diversions.

24. Hawaii State Water Code requires that stream flows be adequate to support native stream
life. Eight months after announcing that Hanehoi-Puolua- Huelo streams would be fully and
permanently restored, A&B has failed to make any modifications in the diversion works to
allow native stream life to migrate successfully along the streams, nor to announce any
plans for such actions. This should be remedied during the Contested Case and the
Commission should require the dams to be modified while communities wait for them to be

removed.

Consulting Community Members Re: Management and Monitoring of Interim

Restorations on Their Streams

25.  Community members in Huelo have never been directly consulted by A&B regarding
A&B’s plans to modify the numerous diversion structures on Hanehoi, Huelo and Puolua
streams. This would make sense since part of the community depends upon the stream

systems for domestic water supply.

26. It is clear that full and permanent restoration of Hanehoi, Huelo, and Puolua stream
could take many years due to multiple diversions of various branches of the streams at various
ditch levels. In spite of this reality, A&B and the State Water Commission have made no

apparent effort to work with local community in Huelo to monitor existing flows on the affected



streams to determine if they meet the minimum flow standards set by the hearings officer in
April 1, 2016. If such monitoring is being done, the results are not being posted on the CWRM

website or conveyed to community members.

Little Progress on Full and Permanent Restoration in 2016

27. On April 22, 2016, A&B informed the State Commission on Water Resource Management
(“*CWRM?”) of its intention to “fully and permanently” restore water to seven “priority taro
streams” including Hanehoi and its tributary Puolua (EXH C-154). Since that time, we
have seen very little progress made towards the “full and permanent” restoration of not just
the water flows, but the healthy ecosystems of Hanehoi and Puolua streams. Qur
community is concerned that this could end up being one more “paper promise” that takes
many years to be actuallized in part or in full. The Commission should create enforceable

filing deadlines for these applications and levy fines if they are not complete.

28. Mr Hew at 13 refers the permit application to abandon diversions on the seven “taro
stream” systems submitted to CWRM on Sept 16, 2016, but does not provide the permit
application as an Exhibit for community members and others to view. (See Exh E-172)

29. This eight page Application appears to have taken 5 months to complete and submit (May
2016 to September 2016). I contacted CWRM staff in October 2016 and learned that A&B
was told by CWRM staff, a few weeks after the Application was submitted, that the
Application was incomplete and could not be processed without more specific information
being provided. It appears clear that A&B did not follow the checklist of required
information at the beginning of the Application form, which called for photos and drawings
of modifications to be provided. The Commission should set deadlines for submissions of
the A&B Diversion Abandonment Applications and State and County Agencies should
give priority to their review and approval.

30.  The Application filed by A&B (obtained finally through a Maui Tomorrow discovery
request) refers only to Hanehoi and Puolua stream and omits reference to Huelo stream.
The Work Plan submitted to CWRM as part of the A&B Application does list the Huelo
stream intakes on Lowrie Ditch (Intake L-7) as well as those of Hanehoi Intake (L-5) ,



West Hanehoi (Intake L-6) and Puolua (Intake L-7a). It is confusing not to have the three

streams acknowledged in both sections of the Application, and this should be amended.

Conclusion: Hew Declaration

31. In conclusion, Mr. Hew’s Declaration is missing essential information that is required by
the scope of the contested case, by Dr. Miike’s Order of April 1, 2016 or by the Commission’s
order of July 18, 2016. This information, as noted above, should be provided by A&B as part of
the Contested Case.

County of Maui, Opening Brief

32. Insection C. of its Opening Brief, “MAUI COUNTY'S POSITION ON THE FUTURE
USE OF THE CENTRAL MAUI FIELDS” the County of Maui discusses its support of
“continued operation of East Maui Irrigation Company ("EMI") to service any continued
diversified agriculture within the Central Maui fields.”

33. Inits June 9, 2016 Motion on Scope of Reopened Hearing Section C. the County states:

“MDWS does not currently have the infrastructure that would be necessary to provide water to

these fields, regardless of whether they remain in agricultural use, or transition to commercial or

residential uses.”

34. In section B. of its Opening Brief, “THE IMPACT OF HC&S'S CESSATION OF SUGAR
OPERATIONS ON MDWS'S USE OF SURFACE WATER” Maui County states:

“Additionally, MDWS is concerned that, should East Maui Irrigation ("EMI") not continue to
deliver large quantities of water for use by HC&S/A&B, the company will no longer be able to
continue its operations. Taylor Reopening Dec. § 9. The closure of EMI would have potentially
devastating impacts on the ability of MDWS to deliver water to over 35,000 customers within
the Upcountry Service Area because MDWS currently lacks the financial capacity or the
expertise necessary to take over, maintain, or operate the EMI system should they cease
operations.”

35. In direct contradiction to these statements, Mayor Arakawa announced in a Dec 14,
2016 Press conference that he had reached an agreement with Wailuku Water Co to acquire



36.

37.

8,764 acres of the Na Wai Eha watershed, including all the irrigation diversion and transport
systems. Copies of the acquisition agreement was provided to those attending. (See Exh E-
170.) This purchase, which still requires review and approval of the Maui County Council,
would allow the County to participate in the provision of stream water to around 4,000 acres
of Central Maui agricultural land owned by A&B not served by East Maui water.

The Mayor further stated that he was in active discussions with A&B regarding future
County purchase of the EMI system as well. At a January 4, 2017 presentation, Maui
County Environmental Coordinator Rob Parsons presented a slide show regarding the
Mayor’s plans to purchase Na Wai Eha and the East Maui Irrigation water systems. Mr
Parson’s slides showed that the Mayor hoped to have the Commission grant Maui County
Department of Water Supply an additional 10 mgd of stream water to supply a new ag park
in upcountry Maui and provide a water source for a new surface water treatment plant in
North Kihei that could supply water to the South Maui region and “relieve pressure on the
[ao aquifer.”

It appears that the County hopes to have a greater interest in the disposition of the waters

of over one hundred East Maui streams and all of the streams and tributaries of Na Wai Eha.
This potential future interest is not being reflected in their submissions to the Commission and
their records for the contested case should be amended to include this possibility and discuss
their plans and intentions to utilize and manage the East Maui stream resources.

Maui County Upcountry Demand

38.

39.

40.

Maui County Opening Brief in Section B also states that the County, in regards to their
upcountry water system, “anticipates a need of an additional 9.15 mgd to be able to meet
future demands through 2030.” This is based upon 7.5 mgd for the 1,852 applicants on the
Upcountry Water meter list and 1.65 mgd to service projected Upcountry growth of 8,424

new residents.

The figures cited in the County’s October 2016 Opening Brief are not completely consistent
with those presented at public meetings and on the County’s website in November of 2016.
Different figures are shown on p. 21 of County’s draft Water Use and Development Plan
for Upcountry. (Exh E-171).

These figures specify that the Upcountry Water meter List has a demand between 3.6 and
7.3 mgd because “historically about 50 percent of the requests are withdrawn or denied.”
The anticipated water needed to accommodate additional new growth in the Upcountry area

is estimated in the WUDP to be .7 mgd, not 1.65 mgd as stated in the County’s Contested



case brief. This would result in a total demand between 4.3 mgd and 8 mgd, while the
County’s brief states the demand at a flat 9.15 mgd.
41. The Commission should direct the County to provide consistent demand figures to justify all

its proposed uses of East Maui Public Trust resources.

42. Ideclare under penalty of law that the foregoing is true and correct.

Executed this {p dayof ¢, / A A_/E/f/ 20/ -+ .
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