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HE MODERN ADMINISTRATIVE STATE reflects a fundamental

failure of republican self-governance. Over the course of decades,
the federal government’s three constitutional branches ceded ever more
power to administrative agencies. Their legacy is a nation governed dis-
proportionately, even predominantly, by the agencies. To remedy this
will require a concerted recommitment to republican governance by
all three branches: by Congress, by the President, and by the Judiciary.
And, most of all, by the people themselves.

To that end, the essays in this book propose reforms by the Congress,
the president, and the judiciary—sometimes independently, sometimes
in conjunction with one another. In our time, as in James Madison’s,
reform requires a “republican remedy.”

A CRISIS OF GOVERNANCE

The roots of these essays lie in a conference convened a year ago by
Matthew Spalding, at Hillsdale College’s Kirby Center, blocks away
from the U.S. Capitol. Spalding generously welcomed a variety of
scholars, policymakers, and private practitioners to debate and ana-
lyze the modern administrative state from a variety of perspectives.

The forum itself challenged participants to raise their sights, for in
the Kirby Center’s lecture hall hangs an inspiring portrait: The Signing
of the American Constitution, by Sam Knecht.? But Spalding took care to
emphasize the breadth and depth of the problem at hand.

We often think of the “administrative state” as a political-science
abstraction —a theoretical problem to be solved through better
legal theory. “In reality}” he explained, “our nation suffers from a long
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developing crisis of governance, with causes that run deep and baleful
ramifications that reach just as far. The modern administrative state is a
new form of regime, a substitute for actual republican self-governance”

“The administrative state” is often meant to refer narrowly to the
federal government’s so-called “fourth branch;’ the federal agencies. But
rightly understood, “the administrative state” encompasses something far
more comprehensive: namely, our current state of federal governance,
which is dominated by agencies’ regulatory actions, undertaken pur-
portedly pursuant to open-ended statutes. The agencies accomplish this
largely— though not completely—at the direction of the president and
his White House, with too little or too ineffectual oversight by Congress,
and with disconcertingly deferential judicial review by federal courts.

In so doing, the federal agencies deform republican government and
not just at the national level, but at the state level, too. They accomplish
this in at least two ways. First, federal agencies’ regulations “preempt”
broad swaths of policymaking that would otherwise be undertaken by
the states themselves, to such a degree that federal administrative law
has become “the home of a new federalism,” displacing Congress and
the Supreme Court as the traditional calibrator of federalism.? Second,
nominally “cooperative” federalism programs, such as the Clean Air
Act administered by the EPA, too often replace “cooperation” with co-
option or effective commandeering, forcing states’ hands.

Simply put, today the nation’s most significant policy choices and
value judgments are made by regulators, not by Congress. To be clear,
this trend toward administrative supremacy did not begin in 2009; it
can be traced back a century or more. But in the Obama administration
we saw its apotheosis.

President Obama arrived in office with Democratic majorities in
both houses of Congress. And he had campaigned for office with a
rhetoric of legislative collaboration, criticizing the Bush administra-
tion’s own use of executive power. “The biggest problems that we’re
facing right now have to do with George Bush trying to bring more and
more power into the executive branch and not go through Congress at
all;” he had told a Pennsylvania audience in early 2008.“And that’s what
I intend to reverse when I become president of the United States
of America”* He went even further, in elaborating such themes in
his second book, where he wrote that governance requires compro-
mise produced by what he called “genuine” bipartisanship. “Genuine
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bipartisanship;” he stressed, “assumes an honest process of give-and-take”
in service of a common goal,and “[t]his in turn assumes that the major-
ity will be constrained...to negotiate in good faith? He contrasted this
with negotiations in which the majority party “begin[s] every negotia-
tion by asking for 100 percent of what it wants, go[es] on to concede 10
percent, and then accuse[s] any member of the minority party who fails
to support this ‘compromise’ of being ‘obstructionist.”

As a legislator, then-Senator Obama no doubt spoke and wrote
those words in good faith. But President Obama governed much dif
ferently. On many significant issues, such as energy and environmental
policy, his administration and his co-partisans in Congress engaged in
only perfunctory legislative negotiations before moving energetically
to purely regulatory solutions, attempting to implement programs
that Congress—even a Congress controlled by his own party —did
not authorize.® On the highly contentious question of reforming our
immigration laws, he eschewed the legislative process and instead sim-
ply declared a policy of widespread non-enforcement, memorialized
in memoranda issued by the Justice Department and Department of
Homeland Security; “I just took an action to change the law]’ he said.”

On other occasions, nominally “independent”agencies executed the
administration’s stated policies on matters ranging from labor law to
nuclear energy, while the administration purported to disclaim respon-
sibility for the National Labor Relations Board’s battles with Boeing,
or the Nuclear Regulatory Commission’s efforts to shut down the
decades-old Yucca Mountain nuclear-waste repository program.® Later
in his administration, as the Federal Communications Commission was
formulating its “Open Internet Order;” achieving the administration’s
longstanding goal of imposing so-called “net neutrality” regulations
on broadband Internet service providers, President Obama disclaimed
credit for having prevailed upon the FCC to adopt his plan, saying in
public that “[t]he FCC is an independent agency, and ultimately this
decision is theirs alone””

Even his two signature legislative achievements— the Affordable
Care Act and the Dodd-Frank financial reforms—largely avoided
defining the substance of new laws governing health care and finance,
and instead focused on creating new regulatory frameworks that would
allow new regulatory agencies to set policy, often with unprecedented
statutory insulation against Congress and future presidents.
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In pressing his administrative agencies to carry out his policies,
President Obama persistently argued that legislative friction justified
avoiding the legislature altogether. “I want to work with Congress to
create jobs and opportunity for more Americans,” he said in a character-
istic 2014 radio address. “But where Congress won’t act, I will?*

Or, as he famously explained at 2014’s first Cabinet meeting;:

I've got a pen and I've got a phone—and I can use that pen to
sign executive orders and take executive actions and administrative
actions that move the ball forward in helping to make sure our
kids are getting the best education possible and making sure that
our businesses are getting the kind of support and help they need
to grow and advance to make sure that people are getting the skills
that they need to get those jobs that our businesses are creating.
And I've got a phone that allows me to convene Americans
from every walk of life— non-profits, businesses, the private
sector, universities—to try to bring more and more Americans
together around what I think is a unifying theme: making sure
that this is a country where if you work hard, you can make it."!

But the gulf between Senator Obama’s paeans to democratic com-
promise and President Obama’s pen-and-phone unilateralism does
not prove that he never truly believed his own pre-presidential words.
Indeed, to assume that Senator Obama was being untruthful only dis-
tracts us from the more important and discomfiting point.

That is, when we take all his statements as genuine, we are confronted
with the modern administrative state’s corrosive effect: Even a president
who arrives in office committed in good faith to the institutions of
republican government and a spirit of “genuine bipartisanship” can be
seduced by the administrative state’s promise of efficient, uncompro-
mising power.

Again, President Obama was hardly the first president to eschew
the friction of republican governance for the ease of administrative
supremacy. But his experience, following that of his predecessors, illus-
trates the administrative state’s destructive gravitational pull on our
politics. Presidents frustrated by the friction of democracy turn ever
more easily to administrative governance. His co-partisans in Congress,
connected more firmly to their party than their place in the House and
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Senate,” support him in eschewing legislation.” And his opponents in
Congress, recognizing that the president lacks incentives to fully engage
the legislative process, see all the less reason to approach the debate
with compromise in mind.

Seeing the feedback loop that continuously reinforces the admin-
istrative state, it calls to mind another of Madison’s insights. Our
administrative state has come to resemble Madison’s vision of leg-
islatures at their very worst: The modern administrative state “is
everywhere extending the sphere of its activity, and drawing all power
into its impetuous vortex”™ The solution, in our time as in Madison’s, is
a commitment to republican government— the separation of powers,
and checks and balances.

THE ADMINISTRATIVE STATE: PAST AND PRESENT

The history of America’s administrative state has been written time
and time again, most recently by Christopher DeMuth and before
that by many others.” The Constitution was written to remedy the
many failings of America’s first national government, and among
them was the absence of an executive branch capable of administer-
ing Congress’s laws —what James Q. Wilson called “the Founders’
depressing experience with chaotic and inefficient management
under the Continental Congress and the Articles of Confederation.®
Opver the course subsequent decades, however, Congress delegated
ever more responsibility to the executive branch and then to adminis-
trative agencies. First, it was merely the responsibility to decide factual
questions having policy implications;” then, the power to “fill up the
details” of a statutory scheme." The 20" century witnessed ever-broader
delegations of power by Congress to agencies, first resisted by the
Supreme Court and then finally accepted by it.” The trend only acceler-
ated in the 20" century’s latter half and into the 21*, with agencies such
as the Environmental Protection Agency and the Consumer Financial
Protection Bureau.?® At the same time, agencies were structured with
increasingly innovative forms of independence, while (as described in
“Reforming Administrative Law to Reflect Administrative Reality, p. s1)
their legal interpretations received increasing deference from courts.”
And agencies have grown ever more aggressive and innovative in
imposing policy without going through public rulemakings or agency
adjudications, two types of agency policymaking that qualify as “final
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agency action”and thus are susceptible to judicial review. Instead, agen-
cies rely increasingly on “guidance” documents which purport to be
“non-binding;” but which (as the agencies know) nevertheless spur the
regulated parties to change their conduct out of fear of agency pun-
ishment. Similarly, agencies vested with effectively open-ended power
by Congress can often impose their policies not through action but
rather through inaction, by simply refusing to enforce laws already on
the books, such as federal immigration laws. In both of these respects,
and others, the administrative state is increasingly a passive-aggressive
administrative state, enforcing its will even while protesting otherwise.

Today, it is difficult to meaningfully describe the size of our adminis-
trative state, let alone quantify it, without resorting to figures that beggar
description. One might count the number of “significant rules”—z.e.,
rules costing the public $100 million annually—sent by agencies to
the White House for cost-benefit review, or the total number of final
rules published in the Federal Register, regardless of size. (In 2015, agen-
cies produced 415 significant rules and 3,410 final rules.??) Or you could
simply count the number of pages in the Federal Register setting forth
final rules. (In 2015, 24,694 pages.)

The George Washington University Regulatory Studies Center col-
lects myriad statistics along these lines.” Other organizations, too, have
attempted more sophisticated estimates. For example, the Heritage
Foundation’s annual “Red Tape Rising” report concluded that the
Obama administration’s rulemaking activity in 2015 “increased annual
regulatory costs by more than $22 billion, bringing the total annual
costs of Obama administration rules to an astonishing $1oo billon-plus
in just seven years”>* The Competitive Enterprise Institute’s annual
“Ten Thousand Commandments” report concluded that “regulatory
compliance and economic impacts” of federal regulation amounts to
“$1.885 trillion annually”* And the American Action Forum’s “600
Major Regulations” report concluded that the Obama administration
has imposed 600 major regulations with a total public cost of at least
$743 billion.*®

And to the extent that such studies rely on data or estimates produced
by the agencies themselves, one must be wary the regulators’ habit of
underestimating the costs of their rules, or exaggerating the benefits—as
former OIRA Administrator Susan Dudley and others have observed.”
And the “independent”agencies, which are not subject to the overarching
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cost-benefit requirements that the White House imposes upon “execu-
tive” agencies, are even less rigorous in their analyses.”®

The Mercatus Center at George Mason University is now attempting
even more sophisticated and nuanced quantifications of the economic
impacts of federal regulation, applying its RegData analytical model to
economic data, and concludes that regulatory growth cost our econ-
omy $4 trillion between 1980 and 2012.%”

Whatever one’s preferred metric, no one can plausibly dispute the
diagnosis of our modern administrative state offered by Chief Justice
John Roberts in a 2013 opinion: “The administrative state wields vast
power and touches almost every aspect of daily life. The Framers could
hardly have envisioned today’s vast and varied federal bureaucracy and
the authority administrative agencies now hold over our economic,
social, and political activities. The administrative state with its reams of

regulations would leave them rubbing their eyes?*

RESTORING REPUBLICAN SELF-GOVERNANCE

In his seminal 1938 lectures on “The Administrative Process;” New
Dealer James Landis celebrated the burgeoning administrative
state as a triumph of modern governance over antiquated American
constitutionalism, “spring[ing] from the inadequacy of a simple
tripartite form of government to deal with modern problems?*'

Dean Landis’s triumphalism and optimism were misplaced. While
the modern administrative state might sometimes “deal with” problems
of public policy in a narrow sense, it has raised a host of other prob-
lems— problems of public policy, but also, more profoundly, problems
of our capacity to govern ourselves. As Niall Ferguson writes in The
Great Degeneration (2012), “excessively complex regulation is the disease
of which it pretends to be the cure”

But in attempting to truly cure the disease, we must not mistake the
symptoms for the underlying sickness. The administrative state is itself a
symptom our failure of self-governance. Our three branches for federal
government were responsible for it, by freely allowing—sometimes
affirmatively encouraging— the shift from republican governance to
administrative supremacy.

To adapt John Hart Ely’s diagnosis of the similar shift in war powers,
“[i]t is common to style this shift a usurpation, but that oversimpli-
fies to the point of misstatement” While proponents of administrative
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power, including more than a few Presidents, “generally wanted it that
way, the fact remains that “Congress (and the courts) ceded the ground
without a fight. In fact, and this is much of the message of this book, the
legislative surrender was a self-interested one: Accountability is pretty
frightening stuff.”*

Fault for our modern administrative state lies not with the adminis-
trators who aggrandized power to themselves, but rather with the other
three branches, and with the people themselves.

By the same token, responsibility for solving these problems lies
ultimately with the people, acting through all three branches of govern-
ment. The following chapters attempt to chart a path to reform.
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