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NOTWITHSTANDING THE RECENT “bossless workplace” fad,” an
organization generally needs a clear hierarchy with established
lines of control and accountability to function effectively. A representa-
tive, deliberative body like the U.S. Congress has no such structure — the
objectives and actions of its members are subject only to approval or
rebuke at the ballot box. That arrangement has many benefits in pro-
moting democratic governance and protecting against the dangers of
consolidated power. But it also has severe limitations with respect to
efficiency and effectiveness.

The administrative state represents a response to those limitations,
and its legal justifications rest heavily on its purported technocratic and
managerial excellence. But because of the ad hoc and legally ambiguous
manner in which it emerged, it is also the arm of the federal government
whose hierarchy and management is least well defined. The president, as
head of the executive branch, is the only constitutional officer who might
plausibly assert the prerogatives of control. But the U.S. Constitution
barely alludes to an administrative state and grants the president no enu-
merated authority over domestic affairs except to nominate department
heads, request their written reports, and “take Care that the Laws be faith-
fully executed?”® His actions must rest on those provisions, his general
possession of “the executive power” of the United States, or authority
inferred from the Constitution’s other structures.

Presidential oversight has thus evolved haphazardly through an
administrative common law of congressional acquiescence, judicial
rulings, and executive orders. As early as 1789, James Madison argued
on the floor of the House of Representatives that the president must
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have the power to not only appoint but also remove cabinet officers,
because “if any power whatsoever is in its nature executive it is the
power of appointing, overseeing, and controlling those who execute the
laws>”” As recently as October 2016, the D.C. Circuit struck down provi-
sions of the 2010 Dodd-Frank Act that sought to insulate the Consumer
Financial Protection Bureau from those very same powers.”®

Of course, if one’s goal for the administrative state is to divorce
the bureaucracy from the democratic process and clear the field for
whatever regulatory action it deems appropriate, haphazard oversight
might be desirable. But if the goal is an administrative state that strikes
an effective balance between democracy and bureaucracy — that pro-
duces not just copious but also cost-effective regulation, that pursues
an agenda consistent with the broader priorities of the government,
and that remains legally and politically accountable to the republican
structures of power established by the Constitution— then someone
must be in charge. And that someone must be the president.

This view has often been associated with conservative efforts
beginning with President Ronald Reagan to slow the machinery of
government and reduce the extent of regulation. But “presidential
control of administration, in critical respects, expanded dramatically
during the [President Bill] Clinton years;” observed Elena Kagan, the
then-recently departed deputy director of Clinton’s domestic policy
council, “disproving the assumption some scholars have made, primar-
ily on the basis of that earlier [Reagan-era] experience, that presidential
supervision of administration inherently cuts in a deregulatory direc-
tion?”” She continued:

[Alccountability and effectiveness [are] the principal values that
all models of administration must attempt to further. I aver that
in comparison with other forms of control, the new presiden-
tialization of administration renders the bureaucratic sphere
more transparent and responsive to the public, while also bet-
ter promoting important kinds of regulatory competence and
dynamism.*°

Recent presidential administrations have made only fitful progress
in this direction. Sometimes political and legal obstacles have pre-
vented assertion of firm control. In other cases, the president has found
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convenient the ambiguity of roundabout or behind-the-scenes influ-
ence. Throughout, agencies have resisted efforts at supervision.

The result is a strange bargain struck amongst the branches, in which
Congress and the courts have allowed enormous authority and latitude
to congeal within the administrative state on the assumption that its
strength will be diluted and its exercise impaired by the unmanage-
ability of the apparatus. That is no way to run a government. Nor is
the equilibrium, subject to ever-greater abuse by the president, stable
in the long run (as some people comfortable with the Obama-era “pen
and phone” model® of the presidency discovered when faced with the
prospect of a Trump administration).

If there is to be an administrative state, it should be managed by a
White House that establishes processes and standards, controls budgets
and timelines, directs activities, and must provide final authorization
for formal action. But the net effect should not be an aggrandizement
of the presidency; rather, as discussed elsewhere in this report, reforms
in the other branches are necessary to account for this more energized
office and to cabin its reach. The end goal should be an executive branch
with narrowed scope of authority but greater capacity to use effectively
the authority granted.

MODERN PRESIDENTIAL ADMINISTRATION
AND THE EMERGENCE OF OIRA

George Washington “imposed his will through a consistent style of
broad consultation, independent judgment, and continuous oversight,”
reports Professor Jerry Mashaw** Still, most accounts of presidential
administration begin in the Nixon administration, which imported
specialists in cost-benefit analysis from the Army Corps of Engineers
to establish the “Quality of Life Review” program.* Under QLR, agen-
cies were required to submit to the Office of Management and Budget
a schedule of planned regulatory actions “pertaining to environmental
quality, consumer protection, and occupational and public health and
safety” and then to provide information, including an analysis of costs
and benefits, at least 30 days prior to each action.34

President Carter replaced QLR with his own Office of Regulatory and
Information Policy® and engaged in several high-profile battles with
his Environmental Protection Agency in particular. EPA Administrator
Douglas Costle warned White House economic advisors Alfred Kahn
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and Charles Schultze that their requests for additional economic analy-
ses of pending regulations were “inappropriate...counterproductive,
contrary to the intent of Congress and not in the public interest.”®
During congressional hearings on the issue, Senator Edmund Muskie
complained to the Washington Post that “it’s not Schultze’s business to
write the laws” and that the White House was influencing regulations
“off in a corner, ad hoc, without the safeguards of exposure to public
opinion.”®”

The White House, for its part, announced that EPA officials “should
be aware that their resignations will be gladly accepted at the earliest
opportunity and should not be hesitant at all in offering them.”®® In
a news conference several months after the hearings, President Carter
lamented: “Before I became President I realized and was warned that
dealing with the Federal bureaucracy would be one of the worst prob-
lems I would have to face. It’s been even worse than I had anticipated.”®

President Reagan, swept into office on an explicitly deregulatory
agenda, consolidated and extended these nascent efforts and effected
a genuine “sea change”’ in White House oversight. Executive Order
12,291 introduced the framework that persists to this day, in which agen-
cies must submit significant regulatory actions for review by the Office
of Information and Regulatory Affairs at OMB (which in turn resides
within the Executive Office of the President). This order was modified
and, in significant respects, expanded by President Clinton’s Executive
Order 12,866.” Presidents George W. Bush and Obama have made further
revisions, but 12,866 remains the law of the administrative land.”?

Order 12,866 begins by outlining a series of broad principles to which
an agency should adhere, such as clearly defining problems it seeks to
address, reviewing alternative approaches, assessing costs and benefits
and acting only where the latter justifies the former, and taking consider-
ation of “incentives for innovation, consistency, predictability, the costs
of enforcement and compliance (to the government, regulated entities,
and the public), flexibility, distributive impacts, and equity.” The order
assigns to OMB (and OIRA therein) the role of reviewing regulations for
consistency with law and with “the President’s priorities,” providing guid-
ance on methodologies and procedures that affect multiple agencies, and
assisting in regulatory planning. It designates the vice president as the
president’s principal advisor, responsible for coordinating the develop-
ment of recommendations on regulatory policy, planning, and review.
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The heart of the order is its processes for setting regulatory agendas
and reviewing proposed regulations. The agenda process begins with an
annual meeting of agency heads convened by the vice president to “seek a
common understanding of priorities and to coordinate regulatory priori-
ties” for the coming year. Each agency must provide to OIRA an agenda of
all regulations it intends to pursue, and, for each of the “most significant
regulatory actions,” it must also provide a regulatory plan that includes
a statement of objectives and legal basis, preliminary estimates of costs
and benefits, and an expected timeline for action. OIRA circulates these
agendas and plans amongst agencies for purposes of coordination and
publishes them each October in a “Unified Regulatory Agenda.”

The review process begins with the agency’s agenda submission,
which OIRA may modify by moving actions into or out of the “sig-
nificant” category — only those actions designated as “significant” are
subject to subsequent review. Agencies must submit to OIRA draft text
for significant actions along with detailed cost-benefit analyses and
allow OIRA 9o days for review (with exceptions for shorter or longer
reviews). OIRA may then “return” an action to the agency “for further
consideration of some or all of its provisions,” specifying in writing
the provisions of the order that provide the basis for such return; an
agency head may in turn inform OIRA in writing if he disagrees with
these bases. The president, or the vice president acting on his behalf, has
final authority to resolve any conflict that OIRA and the agency cannot
resolve themselves.

Debate about presidential oversight—and its evolution across admin-
istrations— has focused on two issues, one substantive and one legal.
The substantive question concerns the propriety and effectiveness of cost-
benefit analysis as a lens through which to evaluate regulation. (For more
on this issue, see the discussion of cost-benefit analysis below.) The legal
question concerns the president’s authority to influence or direct agency
action and has been central to the form oversight has taken and the obsta-
cles it faces. Many statutes, after all, delegate authority to a secretary or
administrator, not to the president or his own staft. Ex ante, can the presi-
dent direct an agency how to act? Ex post, can he veto agency actions he
dislikes? As a last resort, can he fire disobedient subordinates?

Most formal analysis and litigation has centered on this last issue:
the power of removal. From debates in the first Congress to the
impeachment of President Andrew Johnson, the president’s power to
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remove executive-branch officials was sporadically contested until the
Supreme Court’s holding in Myers v. United States (1926) that Congress
may not interfere with that prerogative.”® Subsequent holdings have
limited the power to “purely executive officers” (allowing Congress to
establish independent agencies like the Federal Trade, Election, and
Communications Commissions)” and then specifically to situations
where its loss would “interfere impermissibly with [the president’s]
constitutional obligation to ensure the faithful execution of the laws”
(allowing Congress to establish an independent counsel accountable
only to the Attorney General).”®

Regardless, a well-established removal power has not translated to
clarity over the extent to which the president may review, let alone
direct, agency action. Mirroring the removal-based distinction between
traditional and “independent” agencies, executive orders have presumed
authority to review actions of the former but tread carefully on asserting
any influence over the latter. Order 12,866 excludes independent agen-
cies from its review processes but includes them in its agenda-setting
processes.” (The constitutional question of whether the White House
can subject independent agencies to oversight or control is beyond the
scope of this report; to the extent it can, the recommendations below
assume it should.)

Congress took strong issue with the review power of President
Nixon’s QLR, subjecting it to “intensive hearings”and “severe criticism™
Senator Muskie threatened to slash the budget of President Carter’s
review team.”® When the Reagan administration issued Order 12,291,
it was accompanied by an opinion from the Office of Legal Counsel
laden with caveats:

This power of consultation would not, however, include authority
to reject an agency’s ultimate judgment, delegated to it by law, that
potential benefits outweigh costs, that priorities under the statute
compel a particular course of action, or that adequate informa-
tion is available to justify regulation. As to these matters, the role
of the Director and the Task Force is advisory and consultative.”

The order itself acknowledged the delicacy by stipulating that OIRA
would impose requirements and agencies must comply with such
requirements only “to the extent permitted by law” Order 12,866
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adopted this formulation and further specified that “[nJothing in this
order shall be construed as displacing the agencies’ authority or respon-
sibilities, as authorized by la 7100

By contrast, an opinion issued the same year as Reagan’s order by
the Court of Appeals for the D.C. Circuit, upholding oversight activities
conducted in the Carter administration, suggested the scope of author-

ity might extend much further:

The authority of the President to control and supervise executive
policymaking is derived from the Constitution; the desirability of
such control is demonstrable from the practical realities of admin-
istrative rulemaking.""

But the limits of that authority have never been tested in court nor
challenged formally by Congress. One critical innovation of Clinton’s
Order 12,866 is its assertion of presidential authority to mediate and
resolve disputes between agencies and OIRA, which would imply that
by siding with OIRA the president could force an agency to take action
it opposed.'”® That authority was “never really used within the OMB
process,” according to Kagan,'® but “[a]s a theoretical matter ... the con-
flict resolution provision of the Clinton executive order constituted a
striking assertion of executive authority.”*

Outside the OIRA context, however, President Clinton made fre-
quent use of directives instructing agencies on what actions to pursue.
Kagan viewed this “powerful mechanism for steering the administra-
tive state toward Clinton’s policy objectives™® as one of the primary
innovations of the Clinton administration, but also acknowledged that
“[tlhe courts never have recognized the legal power of the President
to direct even removable officials as to the exercise of their delegated
authority.”'°® Agencies followed the directives, so no legal issues
arose. The George W. Bush administration and then especially the
Obama administration have proceeded in much the same manner.'”
It remains an open question what would happen — inside or outside
the OIRA review process— if an agency refused to obey."”®

THE OIRA QUAGMIRE

The gradual advancement of presidential control, through a no-man’s-
land of legal ambiguity, may have been the only plausible course.
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“Congressional preferences at the time tended to be highly skeptical
of the regulatory-review regime,’ noted Professor Michael Livermore:

Indeed, funding for OIRA’s entire regulatory-review operation
was cut temporarily by Congress, because of fears of presidential
overreach. Only after the OIRA Administrator was made sub-
ject to Senate confirmation was funding restored. ... President
Reagan also faced agency resistance to the imposition of
regulatory review. Political scientists describe a “cycle of accom-
modation” between new presidential administrations and the
existing federal bureaucracy in which “initial suspicion and hos-
tility” on the part of incoming political appointees is gradually
replaced by a relationship of “mutual respect and trust.” This
road is not always smooth."””

But rather than an efficient and accountable method of administra-
tion, organization design guided by legal gamesmanship has produced
a quagmire. To the extent a president is satisfied with agency behavior,
OIRA provides a rubber stamp and a gloss of objective technocratic
assessment to the promotion of a politically determined agenda. If he is
dissatisfied, it offers him only convoluted and notoriously bureaucratic
responses, which have the counterproductive effect of encouraging fur-
ther agency chicanery.

Because OIRA purportedly limits itself to “review;” “oversight,’
“supervision;”and “consultation.’ it relies on procedural responses to ill-
advised regulatory proposals. It stalls their progress, requests additional
information, or sends them back for reconsideration. It has relied on
absurd sources of leverage like the legal requirement that OMB must
approve agency information-gathering efforts to “get at a lot of rules?""
Conversely, the Department of Justice has advised White House staff to
avoid public involvement in agency action altogether, lest it negatively
affect subsequent litigation."

Fear of over-centralization—or at least its perception — has also
led to severe understaffing at OIRA, which had approximately 8o pro-
fessional staff at the time President Reagan issued Order 12,291 but
only about 40 as of 2012." Its annual budget during that period fell
from $9.3 million to $6.8 million (in constant 2005 dollars) —amount-
ing now to roughly one in every $7,000 spent by federal agencies on
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regulatory activity."® EPA alone has more than twice as many environ-
mental economists as OIRA has total personnel."

Unsurprisingly, agencies have found it worth their while to resist
OIRA’s influence. So-called “OIRA avoidance™ can take many forms,
including: underestimating the cost of rules or breaking rules into mul-
tiple parts to make them appear less significant; acting via guidance
documents instead of formal rulemakings; producing intentionally
opaque analysis; or timing submissions to ensure inadequate opportunity
for review." Suffice to say, none of these behaviors furthers the causes of
good government, efficient administration, or high-quality regulation.

The attempts to increase formality and quantification in regulatory
processes have also redounded to the benefit of agencies, as asymme-
tries in information and expertise developed in their favor. Cost-benefit
analysis, for instance, is supposed to equip OIRA with a tool to assess
the wisdom of proposed regulation and check agency excesses. But it
is the agencies, not OIRA, that have built the staff and developed the
methodology used in their analysis."” In addition to its superior in-
house capacity, EPA also utilizes external consultants to support the
vast majority of its largest analyses"® and relies heavily on hundreds of
third-party research papers of which it is often the primary sponsor."”
Those consultants will tend to buttress the conclusions EPA prefers. The
leading topic of economics research funded by EPA is how to assign
monetary values to the environmental benefits it claims to achieve."

Former Obama EPA official Lisa Heinzerling has criticized the claim that
agencies “avoid” OIRA, but not because she believes they act at all times in
good faith. Rather, her experience with the Obama-era OIRA was that:

The distribution of decision-making authority is ad hoc and chaotic
rather than predictable and ordered; the rules reviewed are mostly
not economically significant but rather, in many cases, are merely
of special interest to OIRA staffers; rules fail OIRA review for a
variety of reasons, some extra-legal and some simply mysterious;
there are no longer any meaningful deadlines for OIRA review;
and OIRA does not follow—or allow agencies to follow — most
of the transparency requirements of the relevant executive order."”!

Resistance is futile not because OIRA functions too well to fool, but
because it is too unpredictable to strategize against. OIRA, in Heinzerling’s
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view, ignores the dictates of relevant executive orders and follows a “com-
mon law” that “manages to muddy the seemingly simple question: who
runs EPA? Long gone, it appears, is the carefully articulated power struc-
ture of EO 12,866, with its process for elevating issues and for deciding
them once elevated. In its place, a free-for-all of regulatory power has
emerged, with no one clearly in charge”'** Such behavior is a foreseeable
result of living too long in administrative law’s Wild West.

The contortions, counter-contortions, and general lawlessness all
derive from a single source: ambiguity about whether the president
has the legal authority to direct agency action. Presidents have been
hesitant to claim the authority and agencies have been hesitant to chal-
lenge it, both for fear of ensuing political crises and of losing power if
the question were ultimately decided against them. Yet the debate is
almost entirely academic.

What would it mean to have a constitutionally cognizable power
of “direction” The president could issue a directive and, if disobeyed,
could respond by removing the delinquent official. Alternatively, he
might seek to deprive that official and his department of subsequent
resources through the OMB’s budget process.'” But if those are the
only remedies (what other could exist?), then they are the only powers
that matter. And they are ones that the president already possesses.’**

This is precisely the model operating in formally hierarchical corpo-
rate structures, which presidential administrations incorrectly assume
they cannot emulate without an explicit power of direction. No boss
holds a legal power of “direction” over a subordinate: the recourse for
disobedience is not a judicial order to compel action; it is a pay cut or
demotion or firing. If the CEO is dissatisfied with product design, he
cannot “direct” better design; he can put someone else in charge. In the
administrative-law context, scholars will often emphasize the political
cost associated with removal. But private-sector firings come with very
real political costs—with other employees, customers, vendors, and
partners—as well as very real financial and operational costs. How do
1 get these people to do what I want them to do is at the top of every man-
ager’s mind every day. That does not prevent management systems from
operating against the background presumption of directive authority
that accompanies the concrete power of removal.

Administration of the executive branch should begin from the same
premise. The president and his staff should be firmly in control and
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have the resources required to exercise that control. Conflicts will surely
arise, necessitating compromises and removals. But a baseline assertion
of directive authority is critical not only to addressing the maddening
inefficiencies of the present system, but also to restoring accountability
to the administrative state.

EFFECTIVE MANAGEMENT OF THE ADMINISTRATIVE STATE

A president committed to reform should aim both to achieve substan-
tive improvements in management of the administrative state and to
entrench those reforms against successors who might reverse course.
Actions by other branches could meaningfully reinforce such com-
mitment mechanisms— for instance, Congress could pass legislation
requiring presidential approval of new regulations (for more on congres-
sional actions, see “Reasserting Congress in Regulatory Policy;’ p.19) and
courts could modify their doctrines of deference and scrutiny to afford
more leeway to regulation where the president has played a central
role'® (for more on judicial actions, see “Reforming Administrative Law
to Reflect Administrative Reality]” p. 51). But for the proposals described
here, no such support is necessary. The reforms we propose fall into
three categories: organization structure and decision-making authority,
centralized planning processes, and information and methodologies.
The critical first step in improving presidential administration, nec-
essary to subsequent reforms, is a clear assertion of presidential control.
The president should formally establish that authority in his executive
order governing review of regulatory action and, in particular, should
require that all agency actions with force of law to be published in the
Federal Register receive his signature first. This step has the substantive
effect of eliminating the ambiguity surrounding the executive-branch
hierarchy. It also serves as a commitment mechanism because a future
president would be unlikely to take the formal legal step of disavowing
responsibility for approving the actions of his own administration.
Signing every new regulation would undoubtedly consume signifi-
cant time (though likely more so for White House staff required to
review and summarize each item than for the president himself), but
this is hardly a disadvantage of the process. Insofar as it is the legal obli-
gation of every individual and organization in the nation to comply
with not only each new edict but also the entire mass of pre-existing
ones, it hardly seems unfair to require the politically accountable
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supervisor of the regulatory apparatus at least to study each incremental
addition as it emerges. A claim that “we cannot keep up with the rate
of new regulation our agencies are issuing!” induces little sympathy.
Increased awareness within the White House policymaking staff of the
sheer volume and complexity of regulatory activity should also have a
salutary effect on their own calculations regarding the costs and ben-
efits of new initiatives.

Any conflicts that might arise between a congressional or judicial
command to regulate by a certain date and a president’s refusal to
approve such regulation would be similar in character to conflicts that
might arise today between those other branches and officials within
an agency. Where it is administration policy to reject the command,
elevating the conflict to one between Congress or court and the presi-
dent is desirable, both because the fight is a “fairer” one and because
it will focus attention on the most politically accountable actors. An
agency official unwilling to stand by the president in such a conflict
would of course have the option to resign, a consideration which in
turn might influence the president’s willingness to trigger an inter-
branch confrontation.

OIRA should be expanded dramatically, as befits its actual role as
the headquarters of the administrative state.* Its resources should be
of sufficient guantity to keep abreast of actions occurring across all fed-
eral agencies and conduct the management functions described below
and of sufficient quality to hold its own against specialists within those
agencies. While this would be expensive relative to OIRA’s current bud-
getary footprint, its cost would remain minuscule relative to the overall
cost of federal regulation and relative to the benefit that even occasional
and marginal improvements in that regulation would bring.

Importantly, OIRA should be funded by the agencies and in propor-
tion to the volume of regulation they produce. For instance, if agencies
were required to allocate to OIRA operating funds equal to 3% of the

* Congress would ideally leave OIRA to play its originally intended role as a
coordinator of information flows, while establishing a separate office within
the Executive Office of the President— perhaps to play the role of both the cur-
rent Domestic Policy Council and the current OIRA. But the ideal organization
of EOP, and congressional versus presidential responsibility for establishing it,
is well beyond the scope of this report.

44

Copyright 2017. All rights reserved. See www.National Affairs.com for more information.



Policy Reforms for an Accountable Administrative State

cost of the regulations they publish, OIRA’s budget would increase
approximately 30 fold,”*® while agencies would see their budgets for
regulatory activity reduced in aggregate by half of 19." This tradeoff
should significantly increase the overall quality and net benefits of fed-
eral regulation, even with marginally fewer resources left to the disposal
of each agency.

A funding structure tied directly to the cost of proposed regulations
would also create a strong incentive for OIRA to focus intently on reg-
ulatory costs. Agency personnel understandably prefer to emphasize
the benefits of proposed regulations and have invested considerable
resources in equipping themselves to make those benefits appear as
large as possible. An effective regulatory process requires the counter-
balance of another key actor giving comparable attention to the cost
side of the equation.

The president has significant latitude to shift necessary resources
from the agencies into OIRA through his own budget proposals and
through the flexibility inherent in congressional appropriations. Even
in the face of direct obstruction by Congress, a White House could
approximate the desired allocation by commandeering and directing
resources within the agencies themselves or seconding those resources
into OIRA. Unlike in situations when a president improperly sub-
stitutes his own legislative preferences for those of the Congress, the
executive is at least a co-equal branch when the issue is what organiza-
tional structure will best ensure that the laws are faithfully executed.

Ideally, though, efforts to significantly strengthen OIRA would be
welcomed by Congress in the context of broader reforms to the adminis-
trative state that enhance the latter’s budgeting and regulatory-oversight
powers. The goal, as noted above, should not be a net aggrandizement of
the president’s power. Rather, Congress should ultimately have greater
control over the parameters within which the president’s administra-
tion operates, while the president should have greater control over his
administration’s operation within those parameters.

Next, reformers should institute centralized planning processes,
focusing first on a regulatory budget. The concept of holding the
federal government to a “regulatory budget;’ limiting the cost of regu-
lations just as the fiscal budget limits expenditures from the Treasury,
dates at least to the Carter administration and was highlighted by
President Carter in his 1980 Economic Report of the President.””® Jeff
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Rosen provides a comprehensive assessment of current options for such
a process in the spring 2016 issue of National Affairs.””” But while most
proposals assume that Congress would establish the process and legis-
late the budgets, Congress already struggles to perform its fundamental
fiscal-budgeting duty. Further, a president committed to pursuing regu-
lation in excess of a congressionally-set “budget” would find no shortage
of mechanisms for circumventing the attempt at control.

The better promise for a regulatory budget lies in its use as a tool of
presidential administration, in a context where the president has asserted
the authority necessary to hold agencies to their regulatory appropriation.
In a centrally governed administrative state, a regulatory budget would be
a critical tool for communicating the policy priorities and expectations of
the president to the agencies, setting ex ante limits on their agendas and
forcing them to conduct their own exercises in prioritization before mov-
ing forward with new proposals. A regulatory budget would also give an
agency a strong, ongoing incentive to conduct retroactive reviews of exist-
ing regulations that might identify opportunities to reduce cost, thereby
increasing scope for new action. By contrast, such reviews, when they
are required under the current regulatory-oversight regime, represent
for an agency a thankless chore of acknowledging past shortcomings.
(Unsurprisingly, such reviews have tended to achieve little.”°) A properly
staffed OIRA would have the resources both to conduct the budgeting
process and to monitor ongoing compliance.

Once established by a president committed to effective management
of and constraints on the administrative state, a regulatory-budgeting
process would be difficult to unwind. This is because the process has
value not just as a tool of administration but also as one of transparency
and accountability. A regulatory budget would assign concrete values
to the costs each agency imposes on the nation and the trend in those
costs over time. A positive budget for a given agency in a given year
would indicate an affirmative decision to increase regulation in that
area; a default value of zero would indicate an intention to maintain
the status quo and a requirement that the agency find regulations to
remove for every new one it might seek to impose; a negative budget
would indicate an intention to reduce regulatory burdens. One could
envision a proposed regulatory budget becoming a presidential plat-
form staple just as tax and spending plans are today. It is much harder
to envision, against this backdrop, a president announcing his intention
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to simply stop keeping track or setting goals. While Congress is ill-
suited to act first in this area, it might eventually codify in legislation an
already-proven process, further entrenching the practice and asserting
its own role in directing the rate of rulemaking.

Regulatory reformers should also institute a tiered review system.
Section 4 of Order 12,866 specifies the “planning mechanism” overseen by
OIRA, including an annual planning meeting to coordinate regulatory
efforts across agencies and the creation by each agency of a “regulatory
plan; highlighting the significant regulatory actions it expects to take
that year.” Only those actions deemed “significant” are then subject to
OIRA review.”? Whether one credits the concerns that agencies actively
seek avoid OIRA review or Heinzerling’s experience that OIRA defines
its jurisdiction arbitrarily, the result is one set of planned regulations “in”
the review process and another set “out” of it. That decision should not
be binary, nor necessarily tied to a faux-objective standard of significance.

For instance, the most important or politically sensitive
actions — regardless of expected cost— might fall into an “intensive”
category that requires regular engagement from both OIRA and the
White House. Other actions might require only progress reports on a
pre-established timeline. Some could be deemed “pre-approved” and
require no further involvement. Where appropriate, actions should
have not only milestones in the development process but also targeted
results that are evaluated after enactment. OIRA, not the agency, should
dictate the mechanisms for managing the rulemaking process and,
upon review of an agency’s agenda, choose which mechanism is most
appropriate to a given action.

For regulatory reforms to be effective, they must also include
improvements to the information and methodologies used by the
agencies, starting with cost-benefit-analysis standards. OMB maintains
adocument called “Circular A~ which “is designed to assist analysts in
the regulatory agencies by defining good regulatory analysis ...and stan-
dardizing the way benefits and costs of Federal regulatory actions are
measured and reported”*? But while the document provides detailed
(and generally very good) guidance on best practices for conducting
cost-benefit analysis, the only guideline it offers for acceptable inputs
to an analysis is a recommended range of discount rates.

Yet many cost-benefit analyses require a standard set of inputs and
should be guided by a common set of assumptions. Perhaps best known

47

Copyright 2017. All rights reserved. See www.National Affairs.com for more information.



UNLEASHING OPPORTUNITY - Part2

is the concept of the “value of a statistical life;” used to calculate a mon-
etary “benefit” for a life “saved”* Estimates for this value can range by
an order of magnitude, and, despite its selfinterest in choosing the high-
est possible value, the EPA has become the de facto standard setter for
the U.S. government (it recently concluded that its clean-air regulations
alone have delivered more than $1 trillion in annual benefits)."”* Such
methodological decisions have much greater influence on the trajectory
of the administrative state than any given regulation could, yet it is the
occasional tree rather than the forest that occupies OIRA’s time today.*®

An important counter-example is the Social Cost of Carbon (SCC),
an estimate developed by an interagency working group within the
Obama administration for the long-term costs associated with climate
change and the marginal cost imposed by emitting a ton of carbon-
dioxide.”” Both the conceptual and technical merits of that particular
exercise deserve a great deal of skepticism,"”® but the establishment of
a standardized value is admirable. As with many of the proposals here,
it serves dual purposes of improving management within the adminis-
tration and improving accountability and transparency externally. The
decision of a future administration to significantly increase or decrease
the SCC—whether for political or scientific reasons—would signifi-
cantly impact regulatory analyses and would also send a highly salient
public signal of a shift in the government’s climate policy.

Another important benefit of centralized, standardized assumptions
would be the opportunity to ensure emphasis on regulatory costs. While
agencies have invested significant resources in assigning large values to
the benefits of their proposed regulations, they have shown no compa-
rable interest in capturing costs. In some cases, analysis of a rule will
include the following: second- and third-order benefits that are highly
attenuated and speculative, like lower air pollution leading to fewer cases
of childhood asthma leading to fewer missed workdays for parents;"’
“co-benefits” that comes not from addressing the legally cognizable target
of regulation but rather from a side-effect the agency lacks authority to
pursue directly;'* and/or “private benefits” that accrue to private actors
forced to make choices a regulator believes to be for their own good, like
purchasing more costly but fuel-efficient vehicles."" Benefits like these
accounted for the overwhelming majority of total benefits claimed by
agencies for their regulations during President Obama’s first term."?

Yet often the only costs even considered are the immediate compliance
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costs of regulated firms, while no consideration is given to the negative
economic effects rippling outward."* When broader economic impacts
are considered, they can be minimized through obscure technical
details— for instance, the Department of Energy recently concluded that
new requirements raising the cost of commercial refrigeration equip-
ment would lead to 70 reduction in demand for that equipment.'*

Thus, effective guidance from OIRA to agencies could standardize
analysis, limit speculative and attenuated claims of benefit, and ensure
cost received equal attention. Alongside the SCC, it could provide a
default price elasticity of demand and presumed multipliers that translate
direct compliance costs into reduced capital investment, employment,
and productivity.* Alongside the value of a statistical life, it could pro-
duce the value of a statistical job— taking into account the voluminous
research linking unemployment to negative economic and health out-
comes for both individuals and their families."*¢ Agencies would be free
to argue, based on the specific circumstances of a regulation, for values
other than the defaults. But the final decision would be OIRAs.

OIRA’s expanded resources should be used not just to employ addi-
tional personnel but also to fund third-party research and support a
broader ecosystem of academics and private-sector specialists, just as
agencies do today. But whereas current incentives are weighted heav-
ily toward validating agency actions, OIRA’s participation would shift
that balance toward a more productive emphasis on the quality and
rationality of regulation.

As noted above, research efforts to quantify the effect of regulation
on capital investment, employment, and productivity could significantly
improve the quality of cost-benefit analysis. Broader issues like the obsta-
cles to entrepreneurship or the effects of uncertainty and litigation risk
would also benefit from additional study. Perhaps most important, OIRA
would be best positioned to study the empirical questions of how real
people perceive the tradeoffs that cost-benefit analyses attempt to sim-
ulate and conduct retrospective reviews of how closely results tracked
forecasts. How do people perceive improvements that have been achieved
in environmental quality and how do they value them? In what situations
do people want to see industrial activity expanded versus constrained, or
to pay more for more safety? Did compliance ultimately cost more or less
than expected and did fatalities decline or efficiency improve as much as
hoped? In some instances, OIRA might even design and incorporated
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controlled studies into the implementation of some new regulations.

The ideological orientation of OIRA, and the questions it asks, would
change across administrations. That is a good thing.'”” While OIRA
would, by its nature, tend to be more skeptical of regulation than the
agencies themselves, one could envision a president even more aggres-
sive than agency personnel in his regulatory approach. Regardless, once
created, knowledge would persist. A president eager to denigrate the
value of regulation would remain constrained by well-established data
and methodologies to the contrary, and vice-versa.

AGENCIES AND THE EXECUTIVE

At first glance, this proposed role for OIRA might appear to swallow
the agencies whole. But that is only because, in an era of expansive con-
gressional delegation, rulemaking and other regulatory actions have
come to seem like the core role that agencies play. In fact, most of what
agencies do— from information gathering and monitoring to permit-
ting and management of day-to-day operations to enforcement and
adjudication—is the actual work of the executive branch for which
they were constituted long before they were thrust into the role of sub-
stitute legislators.

In a well-functioning government, the president would continue to
leave those responsibilities to his chosen secretaries and administrators.
But to the extent agencies must behave as a quasi-legislature for the
sake of the modern administrative state, they will best serve the public
if subject to the control of the democratically elected chief executive.
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