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Executive Summary

The modern administr ative state reflects a profound fail-
ure of republican self-governance. Today’s federal agencies wield 

immense power and broad discretion, with too little accountability to 
the people, and too little regard for the rule of law.

But this is not a failure of the agencies themselves. Rather, it is the 
collective failure of our federal government’s three branches. The legis-
lative, executive, and judicial branches have chosen to cede such power 
and discretion to the administrative state; they have eschewed the use 
of their own constitutional powers to direct, channel, and restrain its 
energy and will.

Administrative agencies are not inherently bad — quite the contrary. 
Among the many deficiencies of American’s first national government 
that our Constitution remedied was an utter lack of administrative  
capacity. To that end, the Constitution established the executive branch 
and alluded to “Departments” that would administer law and federal 
policy. When properly limited and guided by the three branches of 
government, our administrative agencies have played a crucial role in 
constitutional government.

Today’s administrative state is something starkly different. After 
two centuries of growth and change, federal agencies have become 
the government’s predominant lawmakers and policymakers. And 
in recent years, agencies have sought to unilaterally govern the most 
significant issues of our time, stretching statutes beyond the breaking 
point to assert control over the nation’s economy, the Internet, and 
even the exercise of religion. They do it in lieu of Congress — or in 
defiance of it.

But just as all three branches of government are responsible for the 
administrative state’s overgrowth, so must all three play a role in its 
reform. To that end, this report’s chapters urge the following reforms:
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•	 Congress must reassert itself as “the First Branch” in our con-
stitutional government, by reawakening its members to the 
need for active governance of the administrative state, and by 
developing the institutional tools necessary to effectively con-
strain and oversee the agencies.

•	 The President must manage the administrative state much 
more energetically and effectively. He must take actual respon-
sibility for his agencies’ regulations. To that end, the President 
and Congress must strengthen the White House’s Office of 
Information and Regulatory Affairs (OIRA) to reflect its actual 
role as the headquarters of the administrative state. The White 
House should manage the agencies’ planning process more 
effectively, by holding each agency to a “regulatory budget” 
and by carrying out its own regulatory oversight role much 
more systematically and transparently. Finally, the White 
House must improve the information and methodologies 
upon which the administrative state relies, by setting consis-
tent standards across all agencies, and by actively supporting 
better and more diverse economic research. 

•	 Finally, with respect to judicial review and agency pro-
cess, Congress must reform administrative law to reflect 
administrative reality. But, crucially, Congress must reform 
judicial review and agency process together, not separately, 
by re-calibrating judicial review to create the incentives for 
better agency processes. To that end, Congress should not 
abolish “judicial deference,” because judicial review is not 
an end in and of itself; it is a means toward the greater end 
of good governance. So Congress should structure judicial 
review — including judicial deference — in a way that spurs 
agencies to comply with heightened procedural requirements 
instead of evading them. 

These proposals are not anti-government, or even anti-regulatory. In 
both substance and motive, they are recommendations for making 
government work better — with more transparency, more account-
ability, and greater effectiveness. They attempt to align the agencies’ 
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incentives with the public’s, in terms of both republican self-govern-
ment and the rule of law. 

In all of this, the answer will not be found exclusively in a single branch 
of government, let alone in a single methodology. The administrative 
state’s reform requires more than just more aggressive judges, or more 
exacting cost-benefit analyses. It requires, in Publius’s words, “republican 
remedies” to the diseases most incident to administrative government. 

* In drafting these chapters, the authors benefitted immensely from the counsel of Andrew 
Grossman (BakerHostetler and Cato Institute), Melanie Marlowe (Hudson Institute), and 
Patrick McLaughlin (Mercatus Center), as well the advice of scholars and other experts 
whom Matthew Spalding hosted for a day-long workshop at Hillsdale College’s Kirby 
Center in Washington, D.C.
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Republican Remedies for the  

Administrative State

Adam J. White 
research fellow, hoover institution

The moder n administr ative  state  reflects a fundamental 
failure of republican self-governance. Over the course of decades, 

the federal government’s three constitutional branches ceded ever more 
power to administrative agencies. Their legacy is a nation governed dis-
proportionately, even predominantly, by the agencies. To remedy this 
will require a concerted recommitment to republican governance by 
all three branches: by Congress, by the President, and by the Judiciary. 
And, most of all, by the people themselves.

To that end, the essays in this book propose reforms by the Congress, 
the president, and the judiciary — sometimes independently, sometimes 
in conjunction with one another. In our time, as in James Madison’s, 
reform requires a “republican remedy.”¹ 

a  crisis  of governance
The roots of these essays lie in a conference convened a year ago by 
Matthew Spalding, at Hillsdale College’s Kirby Center, blocks away 
from the U.S. Capitol. Spalding generously welcomed a variety of 
scholars, policymakers, and private practitioners to debate and ana-
lyze the modern administrative state from a variety of perspectives.

The forum itself challenged participants to raise their sights, for in 
the Kirby Center’s lecture hall hangs an inspiring portrait: The Signing 
of the American Constitution, by Sam Knecht.² But Spalding took care to 
emphasize the breadth and depth of the problem at hand.

We often think of the “administrative state” as a political-science 
abstraction — a theoretical problem to be solved through better 
legal theory. “In reality,” he explained, “our nation suffers from a long 
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developing crisis of governance, with causes that run deep and baleful 
ramifications that reach just as far. The modern administrative state is a 
new form of regime, a substitute for actual republican self-governance.”

“The administrative state” is often meant to refer narrowly to the 
federal government’s so-called “fourth branch,” the federal agencies. But 
rightly understood, “the administrative state” encompasses something far 
more comprehensive: namely, our current state of federal governance, 
which is dominated by agencies’ regulatory actions, undertaken pur-
portedly pursuant to open-ended statutes. The agencies accomplish this 
largely — though not completely — at the direction of the president and 
his White House, with too little or too ineffectual oversight by Congress, 
and with disconcertingly deferential judicial review by federal courts. 

In so doing, the federal agencies deform republican government and 
not just at the national level, but at the state level, too. They accomplish 
this in at least two ways. First, federal agencies’ regulations “preempt” 
broad swaths of policymaking that would otherwise be undertaken by 
the states themselves, to such a degree that federal administrative law 
has become “the home of a new federalism,” displacing Congress and 
the Supreme Court as the traditional calibrator of federalism.³ Second, 
nominally “cooperative” federalism programs, such as the Clean Air 
Act administered by the EPA, too often replace “cooperation” with co-
option or effective commandeering, forcing states’ hands.

Simply put, today the nation’s most significant policy choices and 
value judgments are made by regulators, not by Congress. To be clear, 
this trend toward administrative supremacy did not begin in 2009; it 
can be traced back a century or more. But in the Obama administration 
we saw its apotheosis. 

President Obama arrived in office with Democratic majorities in 
both houses of Congress. And he had campaigned for office with a 
rhetoric of legislative collaboration, criticizing the Bush administra-
tion’s own use of executive power. “The biggest problems that we’re 
facing right now have to do with George Bush trying to bring more and 
more power into the executive branch and not go through Congress at 
all,” he had told a Pennsylvania audience in early 2008. “And that’s what 
I intend to reverse when I become  president of the United States 
of America.”⁴ He went even further, in elaborating such themes in 
his second book, where he wrote that governance requires compro-
mise produced by what he called “genuine” bipartisanship. “Genuine 
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bipartisanship,” he stressed, “assumes an honest process of give-and-take” 
in service of a common goal, and “[t]his in turn assumes that the major-
ity will be constrained . . . to negotiate in good faith.” He contrasted this 
with negotiations in which the majority party “begin[s] every negotia-
tion by asking for 100 percent of what it wants, go[es] on to concede 10 
percent, and then accuse[s] any member of the minority party who fails 
to support this ‘compromise’ of being ‘obstructionist.’”⁵

As a legislator, then-Senator Obama no doubt spoke and wrote 
those words in good faith. But President Obama governed much dif-
ferently. On many significant issues, such as energy and environmental 
policy, his administration and his co-partisans in Congress engaged in 
only perfunctory legislative negotiations before moving energetically 
to purely regulatory solutions, attempting to implement programs 
that Congress — even a Congress controlled by his own party — did 
not authorize.⁶ On the highly contentious question of reforming our 
immigration laws, he eschewed the legislative process and instead sim-
ply declared a policy of widespread non-enforcement, memorialized 
in memoranda issued by the Justice Department and Department of 
Homeland Security; “I just took an action to change the law,” he said.⁷ 

On other occasions, nominally “independent” agencies executed the 
administration’s stated policies on matters ranging from labor law to 
nuclear energy, while the administration purported to disclaim respon-
sibility for the National Labor Relations Board’s battles with Boeing, 
or the Nuclear Regulatory Commission’s efforts to shut down the 
decades-old Yucca Mountain nuclear-waste repository program.⁸ Later 
in his administration, as the Federal Communications Commission was 
formulating its “Open Internet Order,” achieving the administration’s 
longstanding goal of imposing so-called “net neutrality” regulations 
on broadband Internet service providers, President Obama disclaimed 
credit for having prevailed upon the FCC to adopt his plan, saying in 
public that “[t]he FCC is an independent agency, and ultimately this 
decision is theirs alone.”⁹

Even his two signature legislative achievements — the Affordable 
Care Act and the Dodd-Frank financial reforms — largely avoided 
defining the substance of new laws governing health care and finance, 
and instead focused on creating new regulatory frameworks that would 
allow new regulatory agencies to set policy, often with unprecedented 
statutory insulation against Congress and future presidents.
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In pressing his administrative agencies to carry out his policies, 
President Obama persistently argued that legislative friction justified 
avoiding the legislature altogether. “I want to work with Congress to 
create jobs and opportunity for more Americans,” he said in a character-
istic 2014 radio address. “But where Congress won’t act, I will.”¹⁰ 

Or, as he famously explained at 2014’s first Cabinet meeting:

I’ve got a pen and I’ve got a phone — and I can use that pen to 
sign executive orders and take executive actions and administrative 
actions that move the ball forward in helping to make sure our 
kids are getting the best education possible and making sure that 
our businesses are getting the kind of support and help they need 
to grow and advance to make sure that people are getting the skills 
that they need to get those jobs that our businesses are creating. 

And I’ve got a phone that allows me to convene Americans 
from every walk of life — non-profits, businesses, the private 
sector, universities — to try to bring more and more Americans 
together around what I think is a unifying theme: making sure 
that this is a country where if you work hard, you can make it.¹¹ 

But the gulf between Senator Obama’s paeans to democratic com-
promise and President Obama’s pen-and-phone unilateralism does 
not prove that he never truly believed his own pre-presidential words. 
Indeed, to assume that Senator Obama was being untruthful only dis-
tracts us from the more important and discomfiting point.

That is, when we take all his statements as genuine, we are confronted 
with the modern administrative state’s corrosive effect: Even a president 
who arrives in office committed in good faith to the institutions of 
republican government and a spirit of “genuine bipartisanship” can be 
seduced by the administrative state’s promise of efficient, uncompro-
mising power.

Again, President Obama was hardly the first president to eschew 
the friction of republican governance for the ease of administrative 
supremacy. But his experience, following that of his predecessors, illus-
trates the administrative state’s destructive gravitational pull on our 
politics. Presidents frustrated by the friction of democracy turn ever 
more easily to administrative governance. His co-partisans in Congress, 
connected more firmly to their party than their place in the House and 



Policy Reforms for an Accountable Administrative State

15

Senate,¹² support him in eschewing legislation.¹³ And his opponents in 
Congress, recognizing that the president lacks incentives to fully engage 
the legislative process, see all the less reason to approach the debate 
with compromise in mind.

Seeing the feedback loop that continuously reinforces the admin-
istrative state, it calls to mind another of Madison’s insights. Our 
administrative state has come to resemble Madison’s vision of leg-
islatures at their very worst: The modern administrative state “is 
everywhere extending the sphere of its activity, and drawing all power 
into its impetuous vortex.”¹⁴ The solution, in our time as in Madison’s, is 
a commitment to republican government — the separation of powers, 
and checks and balances.

The Administr ative State:  Past and Present
The history of America’s administrative state has been written time 
and time again, most recently by Christopher DeMuth and before 
that by many others.¹⁵ The Constitution was written to remedy the 
many failings of America’s first national government, and among 
them was the absence of an executive branch capable of administer-
ing Congress’s laws — what James Q. Wilson called “the Founders’ 
depressing experience with chaotic and inefficient management 
under the Continental Congress and the Articles of Confederation.”¹⁶ 

Over the course subsequent decades, however, Congress delegated 
ever more responsibility to the executive branch and then to adminis-
trative agencies. First, it was merely the responsibility to decide factual 
questions having policy implications;¹⁷ then, the power to “fill up the 
details” of a statutory scheme.¹⁸ The 20th century witnessed ever-broader 
delegations of power by Congress to agencies, first resisted by the 
Supreme Court and then finally accepted by it.¹⁹ The trend only acceler-
ated in the 20th century’s latter half and into the 21st, with agencies such 
as the Environmental Protection Agency and the Consumer Financial 
Protection Bureau.²⁰ At the same time, agencies were structured with 
increasingly innovative forms of independence, while (as described in 
“Reforming Administrative Law to Reflect Administrative Reality,” p. 51) 
their legal interpretations received increasing deference from courts.²¹

And agencies have grown ever more aggressive and innovative in 
imposing policy without going through public rulemakings or agency 
adjudications, two types of agency policymaking that qualify as “final 
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agency action” and thus are susceptible to judicial review. Instead, agen-
cies rely increasingly on “guidance” documents which purport to be 
“non-binding,” but which (as the agencies know) nevertheless spur the 
regulated parties to change their conduct out of fear of agency pun-
ishment. Similarly, agencies vested with effectively open-ended power 
by Congress can often impose their policies not through action but 
rather through inaction, by simply refusing to enforce laws already on 
the books, such as federal immigration laws. In both of these respects, 
and others, the administrative state is increasingly a passive-aggressive 
administrative state, enforcing its will even while protesting otherwise.

Today, it is difficult to meaningfully describe the size of our adminis-
trative state, let alone quantify it, without resorting to figures that beggar 
description. One might count the number of “significant rules” — i.e., 
rules costing the public $100 million annually — sent by agencies to 
the White House for cost-benefit review, or the total number of final 
rules published in the Federal Register, regardless of size. (In 2015, agen-
cies produced 415 significant rules and 3,410 final rules.²²) Or you could 
simply count the number of pages in the Federal Register setting forth 
final rules. (In 2015, 24,694 pages.) 

The George Washington University Regulatory Studies Center col-
lects myriad statistics along these lines.²³ Other organizations, too, have 
attempted more sophisticated estimates. For example, the Heritage 
Foundation’s annual “Red Tape Rising” report concluded that the 
Obama administration’s rulemaking activity in 2015 “increased annual 
regulatory costs by more than $22 billion, bringing the total annual 
costs of Obama administration rules to an astonishing $100 billon-plus 
in just seven years.”²⁴ The Competitive Enterprise Institute’s annual 
“Ten Thousand Commandments” report concluded that “regulatory 
compliance and economic impacts” of federal regulation amounts to 
“$1.885 trillion annually.”²⁵ And the American Action Forum’s “600 
Major Regulations” report concluded that the Obama administration 
has imposed 600 major regulations with a total public cost of at least 
$743 billion.²⁶

And to the extent that such studies rely on data or estimates produced 
by the agencies themselves, one must be wary the regulators’ habit of 
underestimating the costs of their rules, or exaggerating the benefits — as 
former OIRA Administrator Susan Dudley and others have observed.²⁷ 
And the “independent” agencies, which are not subject to the overarching 



Policy Reforms for an Accountable Administrative State

17

cost-benefit requirements that the White House imposes upon “execu-
tive” agencies, are even less rigorous in their analyses.²⁸

The Mercatus Center at George Mason University is now attempting 
even more sophisticated and nuanced quantifications of the economic 
impacts of federal regulation, applying its RegData analytical model to 
economic data, and concludes that regulatory growth cost our econ-
omy $4 trillion between 1980 and 2012.²⁹

Whatever one’s preferred metric, no one can plausibly dispute the 
diagnosis of our modern administrative state offered by Chief Justice 
John Roberts in a 2013 opinion: “The administrative state wields vast 
power and touches almost every aspect of daily life. The Framers could 
hardly have envisioned today’s vast and varied federal bureaucracy and 
the authority administrative agencies now hold over our economic, 
social, and political activities. The administrative state with its reams of 
regulations would leave them rubbing their eyes.”³⁰

Restoring Republican Self-Governance
In his seminal 1938 lectures on “The Administrative Process,” New 
Dealer James Landis celebrated the burgeoning administrative 
state as a triumph of modern governance over antiquated American 
constitutionalism, “spring[ing] from the inadequacy of a simple 
tripartite form of government to deal with modern problems.”³¹

Dean Landis’s triumphalism and optimism were misplaced. While 
the modern administrative state might sometimes “deal with” problems 
of public policy in a narrow sense, it has raised a host of other prob-
lems — problems of public policy, but also, more profoundly, problems 
of our capacity to govern ourselves. As Niall Ferguson writes in The 
Great Degeneration (2012), “excessively complex regulation is the disease 
of which it pretends to be the cure.”

But in attempting to truly cure the disease, we must not mistake the 
symptoms for the underlying sickness. The administrative state is itself a 
symptom our failure of self-governance. Our three branches for federal 
government were responsible for it, by freely allowing — sometimes 
affirmatively encouraging — the shift from republican governance to 
administrative supremacy. 

To adapt John Hart Ely’s diagnosis of the similar shift in war powers, 
“[i]t is common to style this shift a usurpation, but that oversimpli-
fies to the point of misstatement.” While proponents of administrative 
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power, including more than a few Presidents, “generally wanted it that 
way,” the fact remains that “Congress (and the courts) ceded the ground 
without a fight. In fact, and this is much of the message of this book, the 
legislative surrender was a self-interested one: Accountability is pretty 
frightening stuff.”³²

Fault for our modern administrative state lies not with the adminis-
trators who aggrandized power to themselves, but rather with the other 
three branches, and with the people themselves. 

By the same token, responsibility for solving these problems lies 
ultimately with the people, acting through all three branches of govern-
ment. The following chapters attempt to chart a path to reform.
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Reasserting Congress in  

Regulatory Policy

Kevin R. Kosar 
senior fellow & governance project director,  

r  street institute

Congress is  ‘the first br anch,’  and the Constitution assigns 
to it alone the power to legislate. In the eyes of the founders, the 

legislative branch was to predominate — all policy, all taxes, and all 
agencies would be its creatures. Fearing the legislature would, as James 
Madison put it, draw “all power into its impetuous vortex,” the founders 
enumerated the permissible subjects for legislation, and split the branch 
into two chambers.³³ Frequent elections were required in order to keep 
elected officials in tune with the demands of a diverse public.

Meanwhile, Article II posits the executive as a modest figure whose 
responsibilities mostly focus upon foreign affairs. The chief execu-
tive could veto unwise legislation, but had no authority to introduce 
legislation or require Congress to consider it. In a system of limited 
government, the president was to “take care that the laws be faithfully 
executed.” The founders designed the U.S. president to be very unlike 
the kings of the old world.

It is a remarkable and troubling development, then, to find mod-
ern presidents effectively “legislating” as a matter of course, and more 
frequently than Congress.³⁴ In recent years, Congress has enacted 
approximately 50 statutes annually on significant subject matter; the 
executive branch proposes 2,700 new regulations and finalizes another 
4,000 rules each year.³⁵ Congress, then, has ceded much of its essential 
power to the executive branch, which exerts itself on nearly every aspect 
of life imaginable. 

Restoring legislative power to Congress necessitates curbing 
the executive branch’s nearly untrammeled power to make law via 
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regulations. It also means strengthening Congress’s capacity and the 
incentives to reassert its constitutional role in lawmaking.

The Absentee Congress
Today, Congress currently plays at best a peripheral and reactive role in 
regulatory policy. The reasons for this are many, but three are especially 
pertinent to this report’s consideration: inherent executive advantages, the 
immensity of the federal government, and Congress’s limited incentives.

The executive branch by its nature can act with greater dispatch 
than the legislature. Alexander Hamilton characterized this quality as 
energy: “The ingredients which constitute energy in the Executive are, 
first, unity; secondly, duration; thirdly, an adequate provision for its sup-
port; fourthly, competent powers.”³⁶

These terms concisely describe the administrative state, which is a 
machine that runs of its own accord. Agencies can propose, revise, and 
finalize regulations at their own initiative. Congress has no formal role 
in the rulemaking process. 

And, as Hamilton recognized elsewhere, the president and agencies 
have what today we would call a “first mover” advantage over Congress: 
“The Legislature is free to perform its own duties according to its own 
sense of them — though the Executive in the exercise of its constitu-
tional powers, may establish an antecedent state of things which ought to 
weigh in the legislative decisions.”³⁷ Thus, while Congress is still delib-
erating, an agency can simply act — and thus change the status quo 
against which Congress legislates (or chooses not to legislate).

Agencies can act much more quickly than Congress because they 
are unitary actors. They take public comment, but agencies need not 
navigate vast and complex pluralistic politics as legislators do. The case 
of net neutrality is instructive on this count. In 2015, the FCC enacted 
its “net-neutrality” regulations, which span 300 pages. Three FCC 
commissioners voted for them, two voted against them; the bare three-
commissioner majority sufficed to impose these rules on the nation. 
Congress, on the other hand, has 535 members, and effectively a super-
majority vote threshold in its high chamber.³⁸ And the president may 
veto any legislation passed by both chambers. It struggled to reach 
agreement on its own net-neutrality legislation, which remains stymied. 

The effects of the sheer immensity of the federal government today, 
which has an annual budget of $3.9 trillion, should not be understated. 
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In 1900, before the rise of the administrative state, the federal govern-
ment had eight departments, with 230,000 employees, 135,000 of whom 
worked for the Post Office Department. Congressional policymaking 
and oversight concentrated on appropriations, private relief bills, and 
infrastructure and lands-related issues.

Now there are 4.1 million civilian and active military employees 
toiling in approximately 120 executive agencies and another 60 “inde-
pendent” agencies, each of which may propose regulations and issue 
policy guidance and other “regulatory dark matter” that has the effect 
of law.³⁹ 

James Madison warned of the perils of big government. The “extension 
of the federal powers to every subject falling within the idea of the ‘gen-
eral welfare’” would have ill effects, and, inevitably, “[o]ne consequence 
must be, to enlarge the sphere of discretion allotted to the magistrate.” 
Basic mathematics and finite congressional capacity were the reasons: 
“In proportion as the objects of legislative care might be multiplied . . . the 
time allotted for each would be diminished.”⁴⁰ The nature of writing leg-
islation that could attend to the differing circumstances of the nation’s 
varying and far-flung communities also had a consequence:

The difficulty of providing uniform and particular regulations 
for all [would] be increased. From these sources would neces-
sarily ensue a greater latitude to the agency of that department 
which is always in existence, and which could best mould regu-
lations of a general nature so as to suit them to the diversity of 
particular situations.⁴¹

The titanic size of government makes oversight of the executive branch 
and the regulations it issues immensely challenging, even if legislators 
have the time, resources, and desire to do so.

For the most part, they do not, however, which brings us to the 
matter of incentives. Most members of Congress spend little time in 
Washington, D.C. They jet in on Tuesday and are gone by Friday. Some 
quality oversight does get done, but much of legislators’ time in town 
is spent introducing symbolic legislation, voting on bills pushed by 
chamber leaders, and participating in hearings designed to attract 
media attention. One survey found members of the House spend only 
a third of their time in Washington on policymaking.⁴² More and more 
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legislators’ congressional staff work in state and district offices  —  not 
on Capitol Hill  —  and are devoted to constituent service and public-
relations activities — not policymaking and oversight.⁴³

Not too many decades ago, close observers of Capitol Hill differ-
entiated between congressmen who were workhorses and those who 
were show horses. Purebred workhorses are rare today; most legislators 
today are hybrids, who are unlikely to spend their valuable time read-
ing the Federal Register and asking agencies difficult questions about 
regulations.⁴⁴

We have, to quote Senator Mike Lee, an “absentee Congress.” This 
is not because today’s legislators are bad people; rather, the incen-
tives encourage them to neglect their constitutional and institutional 
duties.⁴⁵ Congressmen individually can benefit by delegating away pol-
icy responsibility. If an agency does the job well, the legislator can claim 
credit; if it performs badly, the elected official can earn praise and votes 
by publicly denouncing the bureaucrats, threatening to clean house, 
and acting to help any aggrieved constituents.⁴⁶ 

Additionally, party control of the two chambers has vacillated dur-
ing the past three decades at a rate unseen since the 19th century,⁴⁷ and 
congressmen fear primary challenges, like the one that toppled House 
Majority Leader Eric Cantor in 2014. The 24-hour-a-day news cycle and 
the Internet together pose a relentless public-relations challenge for leg-
islators. In short, if an elected official does not devote considerable time 
to defining himself in the media and Internet, someone else will — in 
far less glowing terms. This is why congressmen return to their home 
districts and states so often. They need to raise money, press the flesh, 
and do all they can to reduce the odds that they or their party will lose 
the next election. This new context also explains why legislators devote 
staff and effort to managing their Twitter, YouTube, and other social-
media channels, taking time and attention away from governing.

Unintentionally and increasingly, then, America has morphed into 
the expert-led, executive state imagined by John Stuart Mill in his 1861 
treatise Considerations on Representative Government. Civil servants 
devise policy, and the legislature serves mostly as a pressure valve for 
vox populi.

Instead of the function of governing, for which it is radically 
unfit, the proper office of a representative assembly is to watch 
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and control the government; to throw the light of publicity on its 
acts; to compel a full exposition and justification of all of them 
which any one considers questionable; to [censure] them if found 
condemnable, and, if the men who compose the government 
abuse their trust, or fulfill it in a manner which conflicts with 
the deliberate sense of the nation, to expel them from office, and 
either expressly or virtually appoint their successors. This is surely 
ample power, and security enough for the liberty of the nation.

This is not the way it is supposed to be, nor does it need to be so. Congress 
can reassert itself as a force in regulatory policy, given the right incentives 
and institutional reforms, and it can bolster its own power.

Reasserting Congress in Regulatory Policy
To be clear, Congress is mostly responsible for the current state of 
affairs. As the Supreme Court once observed, “an agency literally has 
no power to act . . . unless and until Congress confers power upon it.”⁴⁸ 
Thus, Congress enacts the statutes that create agencies and assign to 
them broad realms of regulatory authority. Congress typically funds 
these agencies with dollars from the Treasury or authorizes agencies to 
fund themselves via fees and taxes.

What Congress has done, however, Congress can undo. The 
Constitution still vests Congress with the legislative power. Reining in 
the regulatory state can be achieved through the reassertion of the First 
Branch’s powers to authorize, appropriate, and oversee the executive 
branch. But this will not happen unless the majority leader, the speaker 
of the house, and other top legislators make legislative ascendancy a pri-
ority. And individual legislators must see the advantage in performing 
the duties the Constitution assigns. As Madison explained:

[T]he great security against a gradual concentration of the several 
powers in the same department, consists in giving to those who 
administer each department the necessary constitutional means 
and personal motives to resist encroachments of the others. The 
provision for defense must in this, as in all other cases, be made 
commensurate to the danger of attack. Ambition must be made 
to counteract ambition. The interest of the man must be con-
nected with the constitutional rights of the place.⁴⁹ 
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Therefore, the first thing that needs to happen in order to reassert 
Congress in regulatory policy, is a reawakening of congressional interest 
in regulation. Congressional leaders should encourage their members 
to see the advantages of paying attention to regulations. The public’s 
regard for the federal government is very low — fewer than 40% of 
Americans are confident it can handle domestic problems.⁵⁰ John Q. 
Public also trusts state government more. When Gallup asked, “Which 
theory of government do you favor: concentration of power in the state 
government or concentration of power in the federal government?” 
some 55% of respondents chose the former, and 37% picked the latter. 
More than three-quarters of Republicans favored more state power.⁵¹ 
Clearly, there is room to improve the public’s view of the competence 
of the federal government.

Current congressional leaders have demonstrated some understand-
ing of the political appeal of engaging regulatory policy. They held votes 
to pass through both chambers five Congressional Review Act (CRA) 
joint disapproval resolutions to block regulations.⁵² President Barack 
Obama vetoed them all, but the effort highlighted the glaring policy dif-
ferences between the regulators and the critical members of Congress.⁵³

But leadership should do more to help legislators see that their inter-
est in pleasing constituents can be served by engaging regulatory policy. 
This is true whether a member is a Democrat or a Republican, a lib-
eral or a conservative. Active oversight of regulatory policy is a means 
for a congressman to represent the interests of his constituents. A new 
regulation on hunting and fishing in Alaska, for example, will be of 
interest to Alaska’s congressional delegation.⁵⁴ Similarly, a proposed 
rule that affects civil fines against mining companies will be of inter-
est to legislators from states where mines operate and mineworkers 
live.⁵⁵ Any member with a policy interest of a national scope — say, 
housing policy — might want to understand why a new fee is charged 
on a Section 108 loan guarantee.⁵⁶ 

Leadership in both chambers could foment interest among mem-
bers by making regulation a regular subject of communication. 
Leadership staff might be tasked to spend a modest amount of time 
each week reviewing the Federal Register for new and finalized rules and 
sending out “regulation alerts” to all members and committees, regard-
less of party. This process would not require much effort. The Federal 
Register’s website posts final and proposed rules daily.⁵⁷ Its interface tags 



Policy Reforms for an Accountable Administrative State

25

regulations by issuing agencies and policy areas, and allows anyone eas-
ily to extract and share the most recent proposed and final regulations.

Crowd-sourcing of regulatory oversight by individual members, how-
ever, is not enough to tip the balance between the branches. Congress 
needs to adopt policies that directly curb the executive branch’s ability 
to regulate wantonly. Three policies hold great promise for establishing 
institutional controls on regulation.

First, Congress should adopt legislation to lessen the regulatory 
aggregation that has expanded the Code of Federal Regulations to more 
than 175,000 pages, a 30-mile long paper path. Including rulemaking 
sunsets in new legislation would be one way to slow the growth. Sunset 
requirements would force agencies to re-promulgate and re-justify rules 
after a period of time (say 10 years). 

Agencies are supposed to conduct regulatory look-backs; to date, 
these reviews have been woefully ineffective at culling the current cor-
pus of regulation. Stronger measures are needed. Congress should create 
a bipartisan commission akin to the Base Realignment and Closure 
(BRAC) commission. It would identify unworthy regulations based 
upon transparent criteria, and submit the list of regulations to Congress 
in one piece of legislation for a single up-or-down vote. The House of 
Representatives approved legislation to do just this in early 2016 by pass-
ing the Searching for and Cutting Regulations that are Unnecessarily 
Burdensome Act of 2016, or the SCRUB Act.⁵⁸ The legislation would 
establish a nine-member commission of individuals appointed by the 
president and approved by the Senate. The commission would have 
five-years to identify regulations that have been in effect 15 years or 
more and which are ineffective or duplicative or excessively costly. The 
president, congressmen, federal employees, and the public all would 
be permitted to submit regulations to the commission for review. The 
commission would vote to decide which regulations would be repealed, 
then compile the regulations for repeal into a final report. Congress 
would be obliged to consider the report under expedited procedures, 
similar to those used for the Congressional Review Act and BRAC. 
If the joint resolution passes and is signed by the president, agencies 
would have 60 days to abolish the rules. 

Second, Congress should establish a policy that would require con-
gressional approval of the most significant regulations before they take 
effect. Such a policy should be limited to regulations that have substantial, 
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tangible costs to the public or the private sector. Congress has consid-
ered regulatory-approval legislation intermittently over the past 20 years. 
The Regulations from the Executive In Need of Scrutiny Act (REINS) 
was first introduced in 2009, and versions of the bill were passed by the 
House in 2011, 2013, and 2015. REINS bills have varied in their particulars, 
but their essence has been to flip the regulatory toggle to disallow pro-
posed rules. Before an agency could implement a major rule, defined as 
one whose effects on the economy would be greater than $100 million, 
Congress must approve the rule. Both chambers would have expedited 
procedures to pass a congressional resolution of approval within a set 
deadline, defined as 70 days in the most recent iteration of the bill. If 
Congress fails to act, the regulation does not take effect. If the rule deals 
with the enforcement of criminal laws, national security or an interna-
tional trade agreement, the president would be allowed to authorize 
implementation of the rule for 90 days. Absent subsequent congressional 
approval, the regulation would cease to have effect.

Contrary to the contention of some critics, legislative pre-review of 
regulations is not a radical notion. Many states require some level of leg-
islative review of regulations before they may take effect. Connecticut, for 
example, has a Legislative Regulation Review Committee that approves 
regulations before they take effect. A REINS-type congressional review 
of proposed major rules, additionally, would not constitute a unicameral 
legislative veto of the sort struck down in Immigration and Naturalization 
Service v. Chadha.⁵⁹ More profoundly, legislative pre-review does not 
offend the separation of powers. Law professor Jonathan Adler writes:

The Constitution’s separation of powers among the three coor-
dinate branches was designed as “a self-executing safeguard 
against the encroachment or aggrandizement of one branch at 
the expense of the other.” The Court has consistently sought 
to block Congress from interfering “with the President’s exer-
cise of the ‘executive power’ and his constitutionally appointed 
duty to ‘take care that the laws be faithfully executed’ under 
Article II.” But . . . Congress is not prevented from limiting or 
constraining the exercise of power it delegates to the executive 
branch. . . . Unconstitutional aggrandizement occurs when the 
legislature seeks to seize executive powers for itself, not when it 
places limits on rulemaking authority created by prior legislative 
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grants. Federal agencies have no authority to promulgate regula-
tions beyond that which has been given by Congress — and what 
Congress has given, it may take back. That Congress may restrain 
the exercise of such authority, whether by adopting rules for the 
exercise of regulatory authority (as under the Administrative 
Procedure Act or the Congressional Review Act) or limiting the 
scope of such authority, is perfectly acceptable, so long as other 
constitutional requirements (such as bicameralism and present-
ment) are satisfied. As the REINS Act does in fact satisfy such 
requirements, there is no constitutional problem. The REINS Act 
does not curtail inherent executive power so much as it places 
limits on the legislative-like power delegated by Congress.⁶⁰

Enacting such a policy would shift some legislative authority back to 
Congress. It would allow the executive branch to continue to propose 
rules, but it would force the legislature to shoulder the responsibility 
for them. Regulations would be enacted as laws. REINS-type legislation 
would have the additional benefit of forcing regulatory oversight back 
onto Congress’s legislative calendar. And agencies, as economist James 
Gattuso observed, would have to think more closely about the major 
rules they propose to be sure “they are exercising their delegated pow-
ers in a way consistent with the intent of Congress.”⁶¹ Some democratic 
responsibility for law-making would be restored. Article I, notably, does 
declare Congress has the power “to make rules for the government and 
regulation of the land and naval forces.”⁶²

Third, absent executive action, Congress should direct the executive 
branch to adopt a regulatory budget. Regulatory budgeting has been 
discussed on Capitol Hill for decades,⁶³ and is used in Canada both 
at the national and provincial level, and in some European nations.⁶⁴ 
During the 114th Congress, bills were introduced in both chambers to 
establish a federal regulatory budget.⁶⁵

Regulatory budgeting employs traditional budget concepts to man-
age regulatory costs. It requires government agencies to price their 
regulatory expenditures. As such, it treats regulatory costs the same as 
fiscal spending or tax expenditures and therefore subject to congres-
sional expansion or reduction.

Under a regulatory budget, the executive branch would not be free 
to regulate as much as it likes. Instead, Congress would establish a total 



Unleashing Opportunit y ·  Part 2

28

annual regulatory expenditure amount, and then apportion that sum 
across the government to various departments and agencies, who must 
regulate within their respective regulatory budgets. Regulatory bud-
geting creates scarcity and pricing where they previously did not exist, 
and thus forces tradeoffs and efficiency. When agencies fear a proposed 
regulation may bust its regulatory expenditure cap, it must find a way 
to make the rule less costly or trim another rule’s burden. Regulatory 
budgeting brings an additional benefit — it requires the adoption of 
a government-wide methodology for pricing the costs and benefits of 
regulations. No longer could agencies devise their own methodologies 
that tend to produce results they favor. The methodology could be set 
by law, or its basic components could be enumerated in statute and 
then finalized by an agency, perhaps the Government Accountability 
Office or the Congressional Budget Office, or a new Congressional 
Regulatory Office (discussed below).⁶⁶

Strengthening Oversight
For Congress to have a fighting chance against the regulatory state, it 
must reclaim its spending authority and invest in itself. 

The power of the purse is a great oversight tool. As James Madison 
wrote in Federalist 58, “[t]his power over the purse may, in fact, be regarded 
as the most complete and effectual weapon with which any constitution 
can arm the immediate representatives of the people.” Through authoriza-
tion statutes, appropriations laws and reports, and oversight, Congress can 
direct how agencies spend funds. Or, it can simply prohibit agencies from 
spending funds on particular activities. The Department of the Interior 
FY2017 funding bill, for example, forbids the expenditure of funds to 
implement the controversial Waters of the U.S. rule.⁶⁷ Appropriations 
limitations on agencies’ authority to spend on administrative overhead 
expenses are an age-old tool for curbing agency workforce size.

Unfortunately, bit by bit, Congress has ceded much control of 
government funding. It has delegated to agencies the authority to col-
lect revenues through the imposition of fees and taxes: the Universal 
Service Administrative Company taxes telephony providers and spends 
the income to widen telephony and Internet access; the Consumer 
Financial Protection Bureau lives off funds transferred from the Federal 
Reserve to regulate the financial-service industry. Some federal agencies 
impose fines, which they sometimes have paid to private organizations. 
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Possibly worse, Congress has lost control of the budget process. 
Since the enactment of the Congressional Budget and Impoundment 
Control Act in 1974, Congress has adopted a budget resolution on time 
only six times. It misses the annual April 15 deadline by an average of 
nearly 40 days. Congress virtually never passes all 12 appropriations bills 
before the end of the fiscal year. Instead, chamber leaders rush through 
omnibus spending bills and continuing resolutions whose contents are 
unknown to many if not most legislators.⁶⁸ 

Empowering agencies to fund themselves and funding the govern-
ment via omnibus legislation diminishes Congress’s opportunities to 
conduct oversight. Both these recent practices need to be rolled back. 
Agencies, with rare exceptions,⁶⁹ should come to Congress for annual 
appropriations. And Congress should revise the budget process to 
enable it to pass spending bills as separate pieces of legislation. Yuval 
Levin writes:

Congress should . . . break up the appropriations process from its 
12 large pieces (which have lately been consolidated into one) into 
many smaller appropriations measures taken up year-round. This 
would give the legislature more real say over funding choices, 
rather than just a kind of reverse veto power. Congress should also 
prohibit any fee-funding of federal agencies, let alone the preposter-
ous practice of having such agencies funded by the Federal Reserve. 
The consolidated structure and decision-making of the executive 
branch should not be countered by consolidating Congress’ own 
work (which has often been the instinct of reformers in the past) 
but rather mitigated by breaking up the budget process into a form 
that plays better to Congress’ innate strengths.⁷⁰

Presently, Congress has very little incentive to appropriate, to say 
nothing of budget, in an orderly, timely fashion, especially given how 
difficult it is to do under the present baroque congressional budget 
process. To encourage legislators to spend more time on appropriations, 
the budget process should be simplified and made more expeditious. 

The process should be revised to require the enactment of a multi-
year budget resolution negotiated upfront by a bicameral budget 
committee. This resolution would cap total annual federal spending and 
apportion it amongst policy areas. The new budget process also would 
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carry the stick of mandatory automatic continuing resolutions  — with 
a 1% across-the-board cut  — in the event an appropriation expires or 
the budget resolution expires. Together, these policies would free up 
time and provide a spur to pass spending bills in a timely fashion. In 
order to more firmly connect the interest of the legislators to over-
sight, the appropriations subcommittees should be made committees, 
and doubled in number and assigned narrower jurisdictions. These 
new mini-appropriations committees would be empowered to report 
their spending bills directly to their chambers’ floors for prompt votes 
without amendment.⁷¹ (Presently, subcommittees hand off their recom-
mendations to the full appropriations committees, where their work 
may be revised or sit for months.) 

Under this revised budget process, there would be time and an 
incentive for oversight. No longer would two chambers try to enact a 
one-year spending resolution and move 12 big spending bills between 
January and September each year. Congress instead would have small 
groups of legislators with greater ownership of the spending in their 
jurisdictions. Individual members who wanted to affect policy (spend-
ing, of course, is policy) would have to do so through subcommittee 
participation.

Congress’s great strength is its connection to the diverse public and 
its various local wants and needs. All regulations are local, and the peo-
ple’s representatives are most likely to be both mindful and interested 
in the effects of regulation. But with the breakdown of regular order, 
legislators have few chances to exert the power of the purse or any other 
legislative oversight.

A growing executive branch and a shrinking legislative branch is a rec-
ipe for unaccountable, uncontrolled government. Certainly, reducing the 
size of government would make overseeing it easier, but even if Congress 
cut the executive branch by half it would still be too big to oversee.

This leads to the question of congressional capacity generally. 
Plainly, the 535 members of Congress could not keep up with the great 
flow of regulations, even if leadership forced members to work more 
days (which it should).⁷² Congress needs more staff who can help them 
conduct oversight. Federal spending today is 10 times larger than it was 
in 1975, yet the House and Senate employ fewer staff members than 
they did then. Of the 16,000 congressional employees, half work outside 
Washington and devote themselves mostly to constituents’ personal 
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issues (for example, mail not being delivered). A significant percentage 
of the 8,000 Capitol Hill staffers have less than three years of experience, 
leaving them ill-equipped to comprehend let alone do anything about 
the regulations being proposed each week.⁷³

Congress currently spends $4.5 billion, just 0.1% of annual fed-
eral spending, on the legislative branch, which includes itself, the 
Congressional Budget Office, the Government Accountability Office, 
and the Congressional Research Service. Congress must invest in itself. 
Providing its committees with more oversight staff would help. So too 
would reversing the cuts to the manpower of the legislative-branch 
support agencies. The CRS, which aids Congress in all aspects of law-
making and oversight, has seen its headcount shrink by a fifth since the 
late 1970s. GAO has 40% fewer staff than it had 40 years ago. The more 
full-time civil servants that Congress tasks to conduct oversight, the 
more oversight there will be.

To contend with the administrative state, Congress should establish a 
Congressional Regulation Office.⁷⁴ This new legislative support agency 
could be modeled on the CBO, which has a couple hundred employ-
ees and a generally admirable track record for performing nonpartisan 
budget analysis. The CBO issues 80 to 90 reports per year and scores 
the costs of 500 pieces of legislation. A Congressional Regulatory Office 
that had the same output would be immensely helpful to Congress. 

Like the CBO, the CRO could serve as a go-to resource for legis-
lators or staff who need help. Additionally, the CRO could perform 
cost-benefit analyses of agencies’ significant rules, in order to provide 
a disinterested check on agencies’ self-interested math. The CRO’s 
assessment of a proposed regulation, like CBO’s bill scores, could be 
posted online and delivered to the committee of jurisdiction. Doing 
these things would increase the political salience of agency rulemak-
ing, thereby fostering congressional oversight and encouraging policy 
entrepreneurs in the legislature to take up the subject. A CRO cost-ben-
efit analysis should also be automatically submitted as public comment 
to the rule, which would oblige an agency response and possibly a reca-
libration of the rule.

The CRO also could conduct periodic retrospective analyses 
informed by real data rather than forward-looking estimates. Agencies 
sometimes perform “look-back” assessments, but they are modest 
in number (certainly compared to the massive corpus of standing 
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regulation) and produce only nominal changes. This is unsurprising, 
since each agency is passing judgment on its own work. CRO reports 
would regularly goad Congress to examine how the rules produced by 
existing laws are performing, such that they could work to revise those 
statutes that have yielded problematic results.

The work of the CRO might be made even more potent were it wired 
into new oversight processes. CRO analyses could play a central role in 
the workings of a regulatory budget, for example, or its cost estimates 
could trigger review if a proposed rule qualifies under the REINS Act. 

Congress could adopt new legislative procedures (which require 
no presidential signature) that permit any member of Congress to 
introduce a bill to either abolish or sunset an existing regulation if 
the regulation has an egregious CRO benefit-cost score. This type of 
bill might be considered under expedited procedures, which greatly 
enhances its chance of passage by both chambers. 

In all, the CRO would provide Congress with a desperately needed 
Madisonian counterforce to the executive branch’s regulators.

Conclusion
There are, as shown above, various means for reasserting Congress in reg-
ulatory policy. None of these reforms would cost the taxpayer much, and 
they would pay for themselves by stopping a single major rule per year. 

Congress has the power to redress the immense imbalance between 
it and the executive branch. The Constitution grants it the power to 
make law, appropriate funds, and decide the rules for its own operation. 
Congress can reclaim the lawmaking authority that has ebbed away, 
and restore a great deal of democratic accountability and legitimacy to 
our federal regulatory system.
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Notwithstanding the recent “bossless workplace” fad,⁷⁵ an 
organization generally needs a clear hierarchy with established 

lines of control and accountability to function effectively. A representa-
tive, deliberative body like the U.S. Congress has no such structure — the 
objectives and actions of its members are subject only to approval or 
rebuke at the ballot box. That arrangement has many benefits in pro-
moting democratic governance and protecting against the dangers of 
consolidated power. But it also has severe limitations with respect to 
efficiency and effectiveness.

The administrative state represents a response to those limitations, 
and its legal justifications rest heavily on its purported technocratic and 
managerial excellence. But because of the ad hoc and legally ambiguous 
manner in which it emerged, it is also the arm of the federal government 
whose hierarchy and management is least well defined. The president, as 
head of the executive branch, is the only constitutional officer who might 
plausibly assert the prerogatives of control. But the U.S. Constitution 
barely alludes to an administrative state and grants the president no enu-
merated authority over domestic affairs except to nominate department 
heads, request their written reports, and “take Care that the Laws be faith-
fully executed.”⁷⁶ His actions must rest on those provisions, his general 
possession of “the executive power” of the United States, or authority 
inferred from the Constitution’s other structures.

Presidential oversight has thus evolved haphazardly through an 
administrative common law of congressional acquiescence, judicial 
rulings, and executive orders. As early as 1789, James Madison argued 
on the floor of the House of Representatives that the president must 
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have the power to not only appoint but also remove cabinet officers, 
because “if any power whatsoever is in its nature executive it is the 
power of appointing, overseeing, and controlling those who execute the 
laws.”⁷⁷ As recently as October 2016, the D.C. Circuit struck down provi-
sions of the 2010 Dodd-Frank Act that sought to insulate the Consumer 
Financial Protection Bureau from those very same powers.⁷⁸

Of course, if one’s goal for the administrative state is to divorce 
the bureaucracy from the democratic process and clear the field for 
whatever regulatory action it deems appropriate, haphazard oversight 
might be desirable. But if the goal is an administrative state that strikes 
an effective balance between democracy and bureaucracy — that pro-
duces not just copious but also cost-effective regulation, that pursues 
an agenda consistent with the broader priorities of the government, 
and that remains legally and politically accountable to the republican 
structures of power established by the Constitution — then someone 
must be in charge. And that someone must be the president.

This view has often been associated with conservative efforts 
beginning with President Ronald Reagan to slow the machinery of 
government and reduce the extent of regulation. But “presidential 
control of administration, in critical respects, expanded dramatically 
during the [President Bill] Clinton years,” observed Elena Kagan, the 
then-recently departed deputy director of Clinton’s domestic policy 
council, “disproving the assumption some scholars have made, primar-
ily on the basis of that earlier [Reagan-era] experience, that presidential 
supervision of administration inherently cuts in a deregulatory direc-
tion.”⁷⁹ She continued:

[A]ccountability and effectiveness [are] the principal values that 
all models of administration must attempt to further. I aver that 
in comparison with other forms of control, the new presiden-
tialization of administration renders the bureaucratic sphere 
more transparent and responsive to the public, while also bet-
ter promoting important kinds of regulatory competence and 
dynamism.⁸⁰ 

Recent presidential administrations have made only fitful progress 
in this direction. Sometimes political and legal obstacles have pre-
vented assertion of firm control. In other cases, the president has found 
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convenient the ambiguity of roundabout or behind-the-scenes influ-
ence. Throughout, agencies have resisted efforts at supervision. 

The result is a strange bargain struck amongst the branches, in which 
Congress and the courts have allowed enormous authority and latitude 
to congeal within the administrative state on the assumption that its 
strength will be diluted and its exercise impaired by the unmanage-
ability of the apparatus. That is no way to run a government. Nor is 
the equilibrium, subject to ever-greater abuse by the president, stable 
in the long run (as some people comfortable with the Obama-era “pen 
and phone” model⁸¹ of the presidency discovered when faced with the 
prospect of a Trump administration). 

If there is to be an administrative state, it should be managed by a 
White House that establishes processes and standards, controls budgets 
and timelines, directs activities, and must provide final authorization 
for formal action. But the net effect should not be an aggrandizement 
of the presidency; rather, as discussed elsewhere in this report, reforms 
in the other branches are necessary to account for this more energized 
office and to cabin its reach. The end goal should be an executive branch 
with narrowed scope of authority but greater capacity to use effectively 
the authority granted.

Modern Presidential Administr ation  
and the Emergence of OIRA

George Washington “imposed his will through a consistent style of 
broad consultation, independent judgment, and continuous oversight,” 
reports Professor Jerry Mashaw.⁸² Still, most accounts of presidential 
administration begin in the Nixon administration, which imported 
specialists in cost-benefit analysis from the Army Corps of Engineers 
to establish the “Quality of Life Review” program.⁸³ Under QLR, agen-
cies were required to submit to the Office of Management and Budget 
a schedule of planned regulatory actions “pertaining to environmental 
quality, consumer protection, and occupational and public health and 
safety” and then to provide information, including an analysis of costs 
and benefits, at least 30 days prior to each action.⁸⁴ 

President Carter replaced QLR with his own Office of Regulatory and 
Information Policy⁸⁵ and engaged in several high-profile battles with 
his Environmental Protection Agency in particular. EPA Administrator 
Douglas Costle warned White House economic advisors Alfred Kahn 
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and Charles Schultze that their requests for additional economic analy-
ses of pending regulations were “inappropriate . . . counterproductive, 
contrary to the intent of Congress and not in the public interest.”⁸⁶ 
During congressional hearings on the issue, Senator Edmund Muskie 
complained to the Washington Post that “it’s not Schultze’s business to 
write the laws” and that the White House was influencing regulations 
“off in a corner, ad hoc, without the safeguards of exposure to public 
opinion.”⁸⁷ 

The White House, for its part, announced that EPA officials “should 
be aware that their resignations will be gladly accepted at the earliest 
opportunity and should not be hesitant at all in offering them.”⁸⁸ In 
a news conference several months after the hearings, President Carter 
lamented: “Before I became President I realized and was warned that 
dealing with the Federal bureaucracy would be one of the worst prob-
lems I would have to face. It’s been even worse than I had anticipated.”⁸⁹

President Reagan, swept into office on an explicitly deregulatory 
agenda, consolidated and extended these nascent efforts and effected 
a genuine “sea change”⁹⁰ in White House oversight. Executive Order 
12,291⁹¹ introduced the framework that persists to this day, in which agen-
cies must submit significant regulatory actions for review by the Office 
of Information and Regulatory Affairs at OMB (which in turn resides 
within the Executive Office of the President). This order was modified 
and, in significant respects, expanded by President Clinton’s Executive 
Order 12,866.⁹² Presidents George W. Bush and Obama have made further 
revisions, but 12,866 remains the law of the administrative land.⁹³

Order 12,866 begins by outlining a series of broad principles to which 
an agency should adhere, such as clearly defining problems it seeks to 
address, reviewing alternative approaches, assessing costs and benefits 
and acting only where the latter justifies the former, and taking consider-
ation of “incentives for innovation, consistency, predictability, the costs 
of enforcement and compliance (to the government, regulated entities, 
and the public), flexibility, distributive impacts, and equity.” The order 
assigns to OMB (and OIRA therein) the role of reviewing regulations for 
consistency with law and with “the President’s priorities,” providing guid-
ance on methodologies and procedures that affect multiple agencies, and 
assisting in regulatory planning. It designates the vice president as the 
president’s principal advisor, responsible for coordinating the develop-
ment of recommendations on regulatory policy, planning, and review. 
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The heart of the order is its processes for setting regulatory agendas 
and reviewing proposed regulations. The agenda process begins with an 
annual meeting of agency heads convened by the vice president to “seek a 
common understanding of priorities and to coordinate regulatory priori-
ties” for the coming year. Each agency must provide to OIRA an agenda of 
all regulations it intends to pursue, and, for each of the “most significant 
regulatory actions,” it must also provide a regulatory plan that includes 
a statement of objectives and legal basis, preliminary estimates of costs 
and benefits, and an expected timeline for action. OIRA circulates these 
agendas and plans amongst agencies for purposes of coordination and 
publishes them each October in a “Unified Regulatory Agenda.”

The review process begins with the agency’s agenda submission, 
which OIRA may modify by moving actions into or out of the “sig-
nificant” category — only those actions designated as “significant” are 
subject to subsequent review. Agencies must submit to OIRA draft text 
for significant actions along with detailed cost-benefit analyses and 
allow OIRA 90 days for review (with exceptions for shorter or longer 
reviews). OIRA may then “return” an action to the agency “for further 
consideration of some or all of its provisions,” specifying in writing 
the provisions of the order that provide the basis for such return; an 
agency head may in turn inform OIRA in writing if he disagrees with 
these bases. The president, or the vice president acting on his behalf, has 
final authority to resolve any conflict that OIRA and the agency cannot 
resolve themselves.

Debate about presidential oversight — and its evolution across admin-
istrations — has focused on two issues, one substantive and one legal. 
The substantive question concerns the propriety and effectiveness of cost-
benefit analysis as a lens through which to evaluate regulation. (For more 
on this issue, see the discussion of cost-benefit analysis below.) The legal 
question concerns the president’s authority to influence or direct agency 
action and has been central to the form oversight has taken and the obsta-
cles it faces. Many statutes, after all, delegate authority to a secretary or 
administrator, not to the president or his own staff. Ex ante, can the presi-
dent direct an agency how to act? Ex post, can he veto agency actions he 
dislikes? As a last resort, can he fire disobedient subordinates? 

Most formal analysis and litigation has centered on this last issue: 
the power of removal. From debates in the first Congress to the 
impeachment of President Andrew Johnson, the president’s power to 
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remove executive-branch officials was sporadically contested until the 
Supreme Court’s holding in Myers v. United States (1926) that Congress 
may not interfere with that prerogative.⁹⁴ Subsequent holdings have 
limited the power to “purely executive officers” (allowing Congress to 
establish independent agencies like the Federal Trade, Election, and 
Communications Commissions)⁹⁵ and then specifically to situations 
where its loss would “interfere impermissibly with [the president’s] 
constitutional obligation to ensure the faithful execution of the laws” 
(allowing Congress to establish an independent counsel accountable 
only to the Attorney General).⁹⁶ 

Regardless, a well-established removal power has not translated to 
clarity over the extent to which the president may review, let alone 
direct, agency action. Mirroring the removal-based distinction between 
traditional and “independent” agencies, executive orders have presumed 
authority to review actions of the former but tread carefully on asserting 
any influence over the latter. Order 12,866 excludes independent agen-
cies from its review processes but includes them in its agenda-setting 
processes.⁹⁷ (The constitutional question of whether the White House 
can subject independent agencies to oversight or control is beyond the 
scope of this report; to the extent it can, the recommendations below 
assume it should.) 

Congress took strong issue with the review power of President 
Nixon’s QLR, subjecting it to “intensive hearings” and “severe criticism”; 
Senator Muskie threatened to slash the budget of President Carter’s 
review team.⁹⁸ When the Reagan administration issued Order 12,291, 
it was accompanied by an opinion from the Office of Legal Counsel 
laden with caveats:

This power of consultation would not, however, include authority 
to reject an agency’s ultimate judgment, delegated to it by law, that 
potential benefits outweigh costs, that priorities under the statute 
compel a particular course of action, or that adequate informa-
tion is available to justify regulation. As to these matters, the role 
of the Director and the Task Force is advisory and consultative.⁹⁹

The order itself acknowledged the delicacy by stipulating that OIRA 
would impose requirements and agencies must comply with such 
requirements only “to the extent permitted by law.” Order 12,866 
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adopted this formulation and further specified that “[n]othing in this 
order shall be construed as displacing the agencies’ authority or respon-
sibilities, as authorized by law.”¹⁰⁰

By contrast, an opinion issued the same year as Reagan’s order by 
the Court of Appeals for the D.C. Circuit, upholding oversight activities 
conducted in the Carter administration, suggested the scope of author-
ity might extend much further:

The authority of the President to control and supervise executive 
policymaking is derived from the Constitution; the desirability of 
such control is demonstrable from the practical realities of admin-
istrative rulemaking.¹⁰¹

But the limits of that authority have never been tested in court nor 
challenged formally by Congress. One critical innovation of Clinton’s 
Order 12,866 is its assertion of presidential authority to mediate and 
resolve disputes between agencies and OIRA, which would imply that 
by siding with OIRA the president could force an agency to take action 
it opposed.¹⁰² That authority was “never really used within the OMB 
process,” according to Kagan,¹⁰³ but “[a]s a theoretical matter . . . the con-
flict resolution provision of the Clinton executive order constituted a 
striking assertion of executive authority.”¹⁰⁴

Outside the OIRA context, however, President Clinton made fre-
quent use of directives instructing agencies on what actions to pursue. 
Kagan viewed this “powerful mechanism for steering the administra-
tive state toward Clinton’s policy objectives”¹⁰⁵ as one of the primary 
innovations of the Clinton administration, but also acknowledged that 
“[t]he courts never have recognized the legal power of the President 
to direct even removable officials as to the exercise of their delegated 
authority.”¹⁰⁶ Agencies followed the directives, so no legal issues 
arose. The George W. Bush administration and then especially the 
Obama administration have proceeded in much the same manner.¹⁰⁷ 
It remains an open question what would happen — inside or outside 
the OIRA review process — if an agency refused to obey.¹⁰⁸

The OIRA  Quagmire
The gradual advancement of presidential control, through a no-man’s-
land of legal ambiguity, may have been the only plausible course. 
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“Congressional preferences at the time tended to be highly skeptical 
of the regulatory-review regime,” noted Professor Michael Livermore:

Indeed, funding for OIRA’s entire regulatory-review operation 
was cut temporarily by Congress, because of fears of presidential 
overreach. Only after the OIRA Administrator was made sub-
ject to Senate confirmation was funding restored. . . . President 
Reagan also faced agency resistance to the imposition of 
regulatory review. Political scientists describe a “cycle of accom-
modation” between new presidential administrations and the 
existing federal bureaucracy in which “initial suspicion and hos-
tility” on the part of incoming political appointees is gradually 
replaced by a relationship of “mutual respect and trust.” This 
road is not always smooth.¹⁰⁹

But rather than an efficient and accountable method of administra-
tion, organization design guided by legal gamesmanship has produced 
a quagmire. To the extent a president is satisfied with agency behavior, 
OIRA provides a rubber stamp and a gloss of objective technocratic 
assessment to the promotion of a politically determined agenda. If he is 
dissatisfied, it offers him only convoluted and notoriously bureaucratic 
responses, which have the counterproductive effect of encouraging fur-
ther agency chicanery.

Because OIRA purportedly limits itself to “review,” “oversight,” 
“supervision,” and “consultation,” it relies on procedural responses to ill-
advised regulatory proposals. It stalls their progress, requests additional 
information, or sends them back for reconsideration. It has relied on 
absurd sources of leverage like the legal requirement that OMB must 
approve agency information-gathering efforts to “get at a lot of rules.”¹¹⁰ 
Conversely, the Department of Justice has advised White House staff to 
avoid public involvement in agency action altogether, lest it negatively 
affect subsequent litigation.¹¹¹

Fear of over-centralization — or at least its perception — has also 
led to severe understaffing at OIRA, which had approximately 80 pro-
fessional staff at the time President Reagan issued Order 12,291 but 
only about 40 as of 2012.¹¹² Its annual budget during that period fell 
from $9.3 million to $6.8 million (in constant 2005 dollars) — amount-
ing now to roughly one in every $7,000 spent by federal agencies on 
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regulatory activity.¹¹³ EPA alone has more than twice as many environ-
mental economists as OIRA has total personnel.¹¹⁴

Unsurprisingly, agencies have found it worth their while to resist 
OIRA’s influence. So-called “OIRA avoidance”¹¹⁵ can take many forms, 
including: underestimating the cost of rules or breaking rules into mul-
tiple parts to make them appear less significant; acting via guidance 
documents instead of formal rulemakings; producing intentionally 
opaque analysis; or timing submissions to ensure inadequate opportunity 
for review.¹¹⁶ Suffice to say, none of these behaviors furthers the causes of 
good government, efficient administration, or high-quality regulation.

The attempts to increase formality and quantification in regulatory 
processes have also redounded to the benefit of agencies, as asymme-
tries in information and expertise developed in their favor. Cost-benefit 
analysis, for instance, is supposed to equip OIRA with a tool to assess 
the wisdom of proposed regulation and check agency excesses. But it 
is the agencies, not OIRA, that have built the staff and developed the 
methodology used in their analysis.¹¹⁷ In addition to its superior in-
house capacity, EPA also utilizes external consultants to support the 
vast majority of its largest analyses¹¹⁸ and relies heavily on hundreds of 
third-party research papers of which it is often the primary sponsor.¹¹⁹ 
Those consultants will tend to buttress the conclusions EPA prefers. The 
leading topic of economics research funded by EPA is how to assign 
monetary values to the environmental benefits it claims to achieve.¹²⁰

Former Obama EPA official Lisa Heinzerling has criticized the claim that 
agencies “avoid” OIRA, but not because she believes they act at all times in 
good faith. Rather, her experience with the Obama-era OIRA was that:

The distribution of decision-making authority is ad hoc and chaotic 
rather than predictable and ordered; the rules reviewed are mostly 
not economically significant but rather, in many cases, are merely 
of special interest to OIRA staffers; rules fail OIRA review for a 
variety of reasons, some extra-legal and some simply mysterious; 
there are no longer any meaningful deadlines for OIRA review; 
and OIRA does not follow — or allow agencies to follow — most 
of the transparency requirements of the relevant executive order.¹²¹

Resistance is futile not because OIRA functions too well to fool, but 
because it is too unpredictable to strategize against. OIRA, in Heinzerling’s 
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view, ignores the dictates of relevant executive orders and follows a “com-
mon law” that “manages to muddy the seemingly simple question: who 
runs EPA? Long gone, it appears, is the carefully articulated power struc-
ture of EO 12,866, with its process for elevating issues and for deciding 
them once elevated. In its place, a free-for-all of regulatory power has 
emerged, with no one clearly in charge.”¹²² Such behavior is a foreseeable 
result of living too long in administrative law’s Wild West.  

The contortions, counter-contortions, and general lawlessness all 
derive from a single source: ambiguity about whether the president 
has the legal authority to direct agency action. Presidents have been 
hesitant to claim the authority and agencies have been hesitant to chal-
lenge it, both for fear of ensuing political crises and of losing power if 
the question were ultimately decided against them. Yet the debate is 
almost entirely academic.

What would it mean to have a constitutionally cognizable power 
of “direction”? The president could issue a directive and, if disobeyed, 
could respond by removing the delinquent official. Alternatively, he 
might seek to deprive that official and his department of subsequent 
resources through the OMB’s budget process.¹²³ But if those are the 
only remedies (what other could exist?), then they are the only powers 
that matter. And they are ones that the president already possesses.¹²⁴  

This is precisely the model operating in formally hierarchical corpo-
rate structures, which presidential administrations incorrectly assume 
they cannot emulate without an explicit power of direction. No boss 
holds a legal power of “direction” over a subordinate: the recourse for 
disobedience is not a judicial order to compel action; it is a pay cut or 
demotion or firing. If the CEO is dissatisfied with product design, he 
cannot “direct” better design; he can put someone else in charge. In the 
administrative-law context, scholars will often emphasize the political 
cost associated with removal. But private-sector firings come with very 
real political costs — with other employees, customers, vendors, and 
partners — as well as very real financial and operational costs. How do 
I get these people to do what I want them to do is at the top of every man-
ager’s mind every day. That does not prevent management systems from 
operating against the background presumption of directive authority 
that accompanies the concrete power of removal.

Administration of the executive branch should begin from the same 
premise. The president and his staff should be firmly in control and 
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have the resources required to exercise that control. Conflicts will surely 
arise, necessitating compromises and removals. But a baseline assertion 
of directive authority is critical not only to addressing the maddening 
inefficiencies of the present system, but also to restoring accountability 
to the administrative state.

Effective Management of the Administr ative State
A president committed to reform should aim both to achieve substan-
tive improvements in management of the administrative state and to 
entrench those reforms against successors who might reverse course. 
Actions by other branches could meaningfully reinforce such com-
mitment mechanisms — for instance, Congress could pass legislation 
requiring presidential approval of new regulations (for more on congres-
sional actions, see “Reasserting Congress in Regulatory Policy,” p. 19) and 
courts could modify their doctrines of deference and scrutiny to afford 
more leeway to regulation where the president has played a central 
role¹²⁵ (for more on judicial actions, see “Reforming Administrative Law 
to Reflect Administrative Reality,” p. 51). But for the proposals described 
here, no such support is necessary. The reforms we propose fall into 
three categories: organization structure and decision-making authority, 
centralized planning processes, and information and methodologies. 

The critical first step in improving presidential administration, nec-
essary to subsequent reforms, is a clear assertion of presidential control. 
The president should formally establish that authority in his executive 
order governing review of regulatory action and, in particular, should 
require that all agency actions with force of law to be published in the 
Federal Register receive his signature first. This step has the substantive 
effect of eliminating the ambiguity surrounding the executive-branch 
hierarchy. It also serves as a commitment mechanism because a future 
president would be unlikely to take the formal legal step of disavowing 
responsibility for approving the actions of his own administration.

Signing every new regulation would undoubtedly consume signifi-
cant time (though likely more so for White House staff required to 
review and summarize each item than for the president himself), but 
this is hardly a disadvantage of the process. Insofar as it is the legal obli-
gation of every individual and organization in the nation to comply 
with not only each new edict but also the entire mass of pre-existing 
ones, it hardly seems unfair to require the politically accountable 
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supervisor of the regulatory apparatus at least to study each incremental 
addition as it emerges. A claim that “we cannot keep up with the rate 
of new regulation our agencies are issuing!” induces little sympathy. 
Increased awareness within the White House policymaking staff of the 
sheer volume and complexity of regulatory activity should also have a 
salutary effect on their own calculations regarding the costs and ben-
efits of new initiatives. 

Any conflicts that might arise between a congressional or judicial 
command to regulate by a certain date and a president’s refusal to 
approve such regulation would be similar in character to conflicts that 
might arise today between those other branches and officials within 
an agency. Where it is administration policy to reject the command, 
elevating the conflict to one between Congress or court and the presi-
dent is desirable, both because the fight is a “fairer” one and because 
it will focus attention on the most politically accountable actors. An 
agency official unwilling to stand by the president in such a conflict 
would of course have the option to resign, a consideration which in 
turn might influence the president’s willingness to trigger an inter-
branch confrontation.

OIRA should be expanded dramatically, as befits its actual role as 
the headquarters of the administrative state.* Its resources should be 
of sufficient quantity to keep abreast of actions occurring across all fed-
eral agencies and conduct the management functions described below 
and of sufficient quality to hold its own against specialists within those 
agencies. While this would be expensive relative to OIRA’s current bud-
getary footprint, its cost would remain minuscule relative to the overall 
cost of federal regulation and relative to the benefit that even occasional 
and marginal improvements in that regulation would bring.

Importantly, OIRA should be funded by the agencies and in propor-
tion to the volume of regulation they produce. For instance, if agencies 
were required to allocate to OIRA operating funds equal to 3% of the 

*  Congress would ideally leave OIRA to play its originally intended role as a 
coordinator of information flows, while establishing a separate office within 
the Executive Office of the President — perhaps to play the role of both the cur-
rent Domestic Policy Council and the current OIRA. But the ideal organization 
of EOP, and congressional versus presidential responsibility for establishing it, 
is well beyond the scope of this report.
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cost of the regulations they publish, OIRA’s budget would increase 
approximately 30 fold,¹²⁶ while agencies would see their budgets for 
regulatory activity reduced in aggregate by half of 1%.¹²⁷ This tradeoff 
should significantly increase the overall quality and net benefits of fed-
eral regulation, even with marginally fewer resources left to the disposal 
of each agency.

A funding structure tied directly to the cost of proposed regulations 
would also create a strong incentive for OIRA to focus intently on reg-
ulatory costs. Agency personnel understandably prefer to emphasize 
the benefits of proposed regulations and have invested considerable 
resources in equipping themselves to make those benefits appear as 
large as possible. An effective regulatory process requires the counter-
balance of another key actor giving comparable attention to the cost 
side of the equation.

The president has significant latitude to shift necessary resources 
from the agencies into OIRA through his own budget proposals and 
through the flexibility inherent in congressional appropriations. Even 
in the face of direct obstruction by Congress, a White House could 
approximate the desired allocation by commandeering and directing 
resources within the agencies themselves or seconding those resources 
into OIRA. Unlike in situations when a president improperly sub-
stitutes his own legislative preferences for those of the Congress, the 
executive is at least a co-equal branch when the issue is what organiza-
tional structure will best ensure that the laws are faithfully executed.

Ideally, though, efforts to significantly strengthen OIRA would be 
welcomed by Congress in the context of broader reforms to the adminis-
trative state that enhance the latter’s budgeting and regulatory-oversight 
powers. The goal, as noted above, should not be a net aggrandizement of 
the president’s power. Rather, Congress should ultimately have greater 
control over the parameters within which the president’s administra-
tion operates, while the president should have greater control over his 
administration’s operation within those parameters.

Next, reformers should institute centralized planning processes, 
focusing first on a regulatory budget. The concept of holding the 
federal government to a “regulatory budget,” limiting the cost of regu-
lations just as the fiscal budget limits expenditures from the Treasury, 
dates at least to the Carter administration and was highlighted by 
President Carter in his 1980 Economic Report of the President.¹²⁸ Jeff 
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Rosen provides a comprehensive assessment of current options for such 
a process in the spring 2016 issue of National Affairs.¹²⁹ But while most 
proposals assume that Congress would establish the process and legis-
late the budgets, Congress already struggles to perform its fundamental 
fiscal-budgeting duty. Further, a president committed to pursuing regu-
lation in excess of a congressionally-set “budget” would find no shortage 
of mechanisms for circumventing the attempt at control.

The better promise for a regulatory budget lies in its use as a tool of 
presidential administration, in a context where the president has asserted 
the authority necessary to hold agencies to their regulatory appropriation. 
In a centrally governed administrative state, a regulatory budget would be 
a critical tool for communicating the policy priorities and expectations of 
the president to the agencies, setting ex ante limits on their agendas and 
forcing them to conduct their own exercises in prioritization before mov-
ing forward with new proposals. A regulatory budget would also give an 
agency a strong, ongoing incentive to conduct retroactive reviews of exist-
ing regulations that might identify opportunities to reduce cost, thereby 
increasing scope for new action. By contrast, such reviews, when they 
are required under the current regulatory-oversight regime, represent 
for an agency a thankless chore of acknowledging past shortcomings. 
(Unsurprisingly, such reviews have tended to achieve little.¹³⁰) A properly 
staffed OIRA would have the resources both to conduct the budgeting 
process and to monitor ongoing compliance.

Once established by a president committed to effective management 
of and constraints on the administrative state, a regulatory-budgeting 
process would be difficult to unwind. This is because the process has 
value not just as a tool of administration but also as one of transparency 
and accountability. A regulatory budget would assign concrete values 
to the costs each agency imposes on the nation and the trend in those 
costs over time. A positive budget for a given agency in a given year 
would indicate an affirmative decision to increase regulation in that 
area; a default value of zero would indicate an intention to maintain 
the status quo and a requirement that the agency find regulations to 
remove for every new one it might seek to impose; a negative budget 
would indicate an intention to reduce regulatory burdens. One could 
envision a proposed regulatory budget becoming a presidential plat-
form staple just as tax and spending plans are today. It is much harder 
to envision, against this backdrop, a president announcing his intention 
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to simply stop keeping track or setting goals. While Congress is ill-
suited to act first in this area, it might eventually codify in legislation an 
already-proven process, further entrenching the practice and asserting 
its own role in directing the rate of rulemaking. 

Regulatory reformers should also institute a tiered review system. 
Section 4 of Order 12,866 specifies the “planning mechanism” overseen by 
OIRA, including an annual planning meeting to coordinate regulatory 
efforts across agencies and the creation by each agency of a “regulatory 
plan,” highlighting the significant regulatory actions it expects to take 
that year.¹³¹ Only those actions deemed “significant” are then subject to 
OIRA review.¹³² Whether one credits the concerns that agencies actively 
seek avoid OIRA review or Heinzerling’s experience that OIRA defines 
its jurisdiction arbitrarily, the result is one set of planned regulations “in” 
the review process and another set “out” of it. That decision should not 
be binary, nor necessarily tied to a faux-objective standard of significance.

For instance, the most important or politically sensitive 
actions — regardless of expected cost — might fall into an “intensive” 
category that requires regular engagement from both OIRA and the 
White House. Other actions might require only progress reports on a 
pre-established timeline. Some could be deemed “pre-approved” and 
require no further involvement. Where appropriate, actions should 
have not only milestones in the development process but also targeted 
results that are evaluated after enactment. OIRA, not the agency, should 
dictate the mechanisms for managing the rulemaking process and, 
upon review of an agency’s agenda, choose which mechanism is most 
appropriate to a given action.

For regulatory reforms to be effective, they must also include 
improvements to the information and methodologies used by the 
agencies, starting with cost-benefit-analysis standards. OMB maintains 
a document called “Circular A-4,” which “is designed to assist analysts in 
the regulatory agencies by defining good regulatory analysis . . . and stan-
dardizing the way benefits and costs of Federal regulatory actions are 
measured and reported.”¹³³ But while the document provides detailed 
(and generally very good) guidance on best practices for conducting 
cost-benefit analysis, the only guideline it offers for acceptable inputs 
to an analysis is a recommended range of discount rates.

Yet many cost-benefit analyses require a standard set of inputs and 
should be guided by a common set of assumptions. Perhaps best known 
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is the concept of the “value of a statistical life,” used to calculate a mon-
etary “benefit” for a life “saved.”¹³⁴ Estimates for this value can range by 
an order of magnitude, and, despite its self-interest in choosing the high-
est possible value, the EPA has become the de facto standard setter for 
the U.S. government (it recently concluded that its clean-air regulations 
alone have delivered more than $1 trillion in annual benefits).¹³⁵ Such 
methodological decisions have much greater influence on the trajectory 
of the administrative state than any given regulation could, yet it is the 
occasional tree rather than the forest that occupies OIRA’s time today.¹³⁶

An important counter-example is the Social Cost of Carbon (SCC), 
an estimate developed by an interagency working group within the 
Obama administration for the long-term costs associated with climate 
change and the marginal cost imposed by emitting a ton of carbon-
dioxide.¹³⁷ Both the conceptual and technical merits of that particular 
exercise deserve a great deal of skepticism,¹³⁸ but the establishment of 
a standardized value is admirable. As with many of the proposals here, 
it serves dual purposes of improving management within the adminis-
tration and improving accountability and transparency externally. The 
decision of a future administration to significantly increase or decrease 
the SCC — whether for political or scientific reasons — would signifi-
cantly impact regulatory analyses and would also send a highly salient 
public signal of a shift in the government’s climate policy.

Another important benefit of centralized, standardized assumptions 
would be the opportunity to ensure emphasis on regulatory costs. While 
agencies have invested significant resources in assigning large values to 
the benefits of their proposed regulations, they have shown no compa-
rable interest in capturing costs. In some cases, analysis of a rule will 
include the following: second- and third-order benefits that are highly 
attenuated and speculative, like lower air pollution leading to fewer cases 
of childhood asthma leading to fewer missed workdays for parents;¹³⁹ 
“co-benefits” that comes not from addressing the legally cognizable target 
of regulation but rather from a side-effect the agency lacks authority to 
pursue directly;¹⁴⁰ and/or “private benefits” that accrue to private actors 
forced to make choices a regulator believes to be for their own good, like 
purchasing more costly but fuel-efficient vehicles.¹⁴¹ Benefits like these 
accounted for the overwhelming majority of total benefits claimed by 
agencies for their regulations during President Obama’s first term.¹⁴²

Yet often the only costs even considered are the immediate compliance 
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costs of regulated firms, while no consideration is given to the negative 
economic effects rippling outward.¹⁴³ When broader economic impacts 
are considered, they can be minimized through obscure technical 
details — for instance, the Department of Energy recently concluded that 
new requirements raising the cost of commercial refrigeration equip-
ment would lead to no reduction in demand for that equipment.¹⁴⁴

Thus, effective guidance from OIRA to agencies could standardize 
analysis, limit speculative and attenuated claims of benefit, and ensure 
cost received equal attention. Alongside the SCC, it could provide a 
default price elasticity of demand and presumed multipliers that translate 
direct compliance costs into reduced capital investment, employment, 
and productivity.¹⁴⁵ Alongside the value of a statistical life, it could pro-
duce the value of a statistical job — taking into account the voluminous 
research linking unemployment to negative economic and health out-
comes for both individuals and their families.¹⁴⁶ Agencies would be free 
to argue, based on the specific circumstances of a regulation, for values 
other than the defaults. But the final decision would be OIRA’s.

OIRA’s expanded resources should be used not just to employ addi-
tional personnel but also to fund third-party research and support a 
broader ecosystem of academics and private-sector specialists, just as 
agencies do today. But whereas current incentives are weighted heav-
ily toward validating agency actions, OIRA’s participation would shift 
that balance toward a more productive emphasis on the quality and 
rationality of regulation.

As noted above, research efforts to quantify the effect of regulation 
on capital investment, employment, and productivity could significantly 
improve the quality of cost-benefit analysis. Broader issues like the obsta-
cles to entrepreneurship or the effects of uncertainty and litigation risk 
would also benefit from additional study. Perhaps most important, OIRA 
would be best positioned to study the empirical questions of how real 
people perceive the tradeoffs that cost-benefit analyses attempt to sim-
ulate and conduct retrospective reviews of how closely results tracked 
forecasts. How do people perceive improvements that have been achieved 
in environmental quality and how do they value them? In what situations 
do people want to see industrial activity expanded versus constrained, or 
to pay more for more safety? Did compliance ultimately cost more or less 
than expected and did fatalities decline or efficiency improve as much as 
hoped? In some instances, OIRA might even design and incorporated 
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controlled studies into the implementation of some new regulations.
The ideological orientation of OIRA, and the questions it asks, would 

change across administrations. That is a good thing.¹⁴⁷ While OIRA 
would, by its nature, tend to be more skeptical of regulation than the 
agencies themselves, one could envision a president even more aggres-
sive than agency personnel in his regulatory approach. Regardless, once 
created, knowledge would persist. A president eager to denigrate the 
value of regulation would remain constrained by well-established data 
and methodologies to the contrary, and vice-versa.

Agencies and the Executive
At first glance, this proposed role for OIRA might appear to swallow 
the agencies whole. But that is only because, in an era of expansive con-
gressional delegation, rulemaking and other regulatory actions have 
come to seem like the core role that agencies play. In fact, most of what 
agencies do — from information gathering and monitoring to permit-
ting and management of day-to-day operations to enforcement and 
adjudication — is the actual work of the executive branch for which 
they were constituted long before they were thrust into the role of sub-
stitute legislators. 

In a well-functioning government, the president would continue to 
leave those responsibilities to his chosen secretaries and administrators. 
But to the extent agencies must behave as a quasi-legislature for the 
sake of the modern administrative state, they will best serve the public 
if subject to the control of the democratically elected chief executive.



5 1

 
Reforming Administrative Law to 

Reflect Administrative Reality

Adam J. White 
research fellow, hoover institution

Some cases arrive at the Supreme Court explosively, their signifi-
cance self-evident. But others arrive quietly, merely hinting at larger 

forces underneath — like fissures on the surface, a subtle symptom of 
tectonic forces working far below. Of those two categories, the recent 
case of Perez v. Mortgage Bankers Association fits into the latter.¹⁴⁸ At first 
glance, Perez presented a rather esoteric question of agency procedure 
(as described further below). But as the case was briefed, argued, and 
eventually decided in 2015, its deeper meaning became evident. The 
seemingly narrow dispute before the Court was but one symptom of a 
much more fundamental problem of today’s administrative state. 

The problem, simply put, is this: The laws that nominally govern our 
modern administrative state bear less and less resemblance to adminis-
trative reality, in terms of the ways in which today’s agencies make law 
or otherwise impose policy upon the people and companies that they 
regulate. Our administrative state has changed profoundly in recent 
decades; agencies have grown ever more aggressive in their attempts to 
unilaterally impose their policies on the American people, too often in 
lieu of Congress, or in spite of it. But Congress and the courts have not 
reformed our administrative law — the body of laws that regulate the 
regulators — to reflect and respond to those changes.

Some of these developments have been discussed elsewhere in 
this book. This chapter focuses on two important, interrelated issues: 
the procedures that Congress requires agencies to undertake before 
imposing their policies on the public and the degree to which courts 
undertake review of agencies’ actions afterward.

Seventy years ago, in the Administrative Procedure Act of 1946 (or APA), 
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Congress set standards governing the process by which agencies impose 
their policies on the public, through rulemaking or through agency 
“adjudications.” And in the APA and other statutes, Congress provided for 
judicial review of the agencies’ actions. In the intervening seven decades, 
the Supreme Court and lower federal courts have elaborated upon those 
statutes, especially with respect to judicial review. Most importantly, the 
courts have developed doctrines for judicial “deference” to the agencies’ 
interpretations of regulatory statutes and of the regulations themselves.

Reform is long overdue. With each passing year the APA’s 70-year-old 
categories and concepts, and the courts’ habit of “deference,” seem increas-
ingly inapt in an era of unprecedented administrative power and discretion.

But reformers must avoid the mistake of treating agency process and 
judicial review as two separate issues. They should be reformed together. 
As we will see below, and as the Supreme Court’s justices saw in Perez, there 
is and must be a direct relationship between the procedural requirements 
that Congress imposes upon agencies in acting to formulate new law and 
the standards that Congress directs the courts to apply in reviewing actions 
taken by the agencies. Perez reminds us that we must think of these two 
sets of rules not in isolation from one another but interwoven with one 
another. And, as it happens, that is precisely the mindset that informed 
Congress’s framing of the Administrative Procedure Act seventy years ago. 

It is time to reform administrative law — not to undermine the APA’s 
original purposes, but rather to vindicate the same spirit that informed 
its creation in the first place. The APA’s framers sought to promote 
not just administrative efficiency, but also individual rights and sound 
governance. We should follow their example, ever mindful of the con-
nection between the procedural rules that bind agencies ex ante and the 
judicial-review standards that check agencies ex post. These points are 
best illustrated by beginning with the example of Perez, before turning 
to the APA’s history and text, and the need for broad reform. 

perez:  a  case study in  
doubly unchecked administr ation

The case of Perez v. Mortgage Bankers Association is well worth examin-
ing closely, not for its specific legal issue so much as for the manner in 
which the justices grasped those issues and reasoned through them in 
a set of fascinating judicial opinions.

At first glance, Perez presented a rather mundane technical dispute: 
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namely, the legal standards defining agencies’ obligation to subject some 
policy proposals to “notice and comment” procedures before final-
izing them. In this case, the proposed policy involved granting some 
workers a legal right to overtime pay. The Obama Labor Department 
decided to reverse the Bush Labor Department’s prior position — as the 
department usually does when a Democratic administration succeeds 
a Republican one, or vice versa — and declared that mortgage loan offi-
cers were now entitled to overtime pay.

To achieve this, the department re-interpreted one of its own regu-
lations under the Fair Labor Standards Act. The act itself requires the 
Labor Department to set minimum-wage and overtime standards for 
full-time employees, but it exempts people who are “employed in a 
bona fide executive, administrative, or professional capacity . . . or in 
the capacity of outside salesman.” The exemption is generally known 
as the “administrative exemption,” and the Labor Department further 
construed that exemption by concluding, in a regulation, that the 
exemption does not apply to any “employee whose primary duty is sell-
ing financial products.” The department promulgated that regulation 
through notice-and-comment rulemaking — that is, by notifying the 
public of the proposal, accepting public comments, considering and 
responding to those comments, and then publishing a final decision.

The practical question, then is what qualifies as “selling financial 
products.” Since 2004 (i.e., in the Bush administration), the department’s 
official interpretation of that regulation was that mortgage loan officers 
do have a primary duty of selling financial products. The department 
arrived upon that interpretation not by notice-and-comment rulemak-
ing, but by the unilateral issuance of agency “guidance” announcing 
this interpretation.

The agency changed its policy 2010, reversing course and announc-
ing that mortgage loan officers are not in the business of selling 
“financial products” — that is, the agency concluded that mortgage loan 
officers are not subject to the extension; that is, they are entitled to the 
act’s wage-and-hour protections. The department did not subject the 
policy change to public scrutiny through a notice-and-comment pro-
cess. Instead, the agency simply announced the new policy, in one fell 
swoop, in a public letter.

The Labor secretary’s decision to avoid notice-and-comment pro-
ceedings was hardly unprecedented; his predecessors had taken a 
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similar approach. But the D.C. Circuit rejected this tack: it struck down 
the Labor Secretary’s policy, concluding the policy change required not 
just a public letter but full notice-and-comment proceedings. 

The D.C. Circuit’s reasoning proved to be no less controversial than 
the Labor secretary’s own action. Specifically, the court’s decision seemed 
in tension with the text of the APA, which requires notice-and-comment 
for substantive rulemakings¹⁴⁹ but which contains exceptions for mere 
“interpretative rules” and other minor proceedings.¹⁵⁰ The Labor secre-
tary argued — with significant justification — that this policy was itself a 
merely “interpretative rule,” exempt from the APA’s requirement, but the 
D.C. Circuit disagreed. Applying D.C. Circuit precedent, the court held 
that the Labor Department could not reverse its well-established prior 
policy without opening the matter to public scrutiny through notice-
and-comment proceedings.¹⁵¹ Labor secretary Thomas Perez appealed to 
the Supreme Court, arguing that the D.C. Circuit erred in imposing such 
procedural requirements on the department.

But in the Supreme Court, this narrow technical case took on much 
greater importance. The procedural question about the agency avoid-
ing notice-and-comment was overshadowed by a broader public debate 
over the amount of “deference” that courts afford agencies in interpret-
ing regulations.

Under the doctrine of “Auer deference,” courts give utmost deference 
to an agency’s interpretation of the agency’s own regulation. Specifically, 
an agency’s interpretation of its own regulation is “controlling,” unless 
it is “plainly erroneous or inconsistent with the regulation.”¹⁵²

But in the justices’ eyes, the Labor Department was trying to have it 
both ways. On the one hand, the department was arguing that its new 
policy didn’t need to go through notice-and-comment proceedings, 
because the new policy was simply a matter of “interpretation” and did 
not itself have “the force of law” (which is the standard for the relevant 
procedural exemption). On the other hand, the department was argu-
ing that the Supreme Court needed to defer to the department’s new 
interpretation of the overtime pay regulation, because its interpretation 
is “controlling” upon the Court.

At oral argument, the justices were quite sympathetic to the Labor 
Department’s basic position that the APA did not require notice-and-
comment proceedings for this new policy change, because the new 
policy was simply an “interpretative rule” and thus categorically exempt 
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from the APA’s procedural notice-and-comment requirement. But jus-
tices bristled at the agency’s attempt to avoid the ex ante procedures of 
notice-and-comment while at the same time trying to minimize the ex 
post protections of undeferential judicial review.¹⁵³

“In this case,” Justice Samuel Alito asked the government’s lawyer, 
“didn’t the government say explicitly that its interpretation would be 
entitled to controlling deference?”¹⁵⁴ Yes, the government lawyer replied. 
But, Justice Alito continued, “[i]f it has controlling deference,” doesn’t 
it rise to the level of binding legal force triggering the notice-and-com-
ment process at the outset? “No, it doesn’t,” the government’s lawyer 
urged unconvincingly.

Justice Elena Kagan, too, shone a spotlight on what had motivated 
the lower court to declare that the department’s “non-binding” guidance 
should have gone through notice-and-comment proceedings, given that 
the resulting interpretation would receive “controlling” deference from 
the courts. “[P]art of what’s motivating [the D.C. Circuit] is a sense that 
agencies more and more are using interpretative rules and are using guid-
ance documents to make law and that . . . it’s essentially an end run around 
the notice and comment provisions . . . [T]he government is sort of asking 
for it all. It’s asking for a lot of deference always, [and] it’s asking for the 
removal of [notice-and-comment requirements].” 

The Supreme Court ultimately upheld the Labor Department’s 
action, concluding that the agency’s new rule fit squarely within the 
APA’s exception for merely “interpretative rules.”¹⁵⁵ But in separate “con-
curring” opinions, some of the justices reiterated their worries about 
the government’s ability to both avoid notice-and-comment proceed-
ings at the beginning of the process and enjoy immensely deferential 
judicial review at the end of the process. 

Justice Alito, for example, acknowledged the “understandable 
concern about the aggrandizement of the power of administrative 
agencies as a result of the combined effect of (1) the effective delegation 
to agencies by Congress of huge swaths of lawmaking authority, (2) 
the exploitation by agencies of the uncertain boundary between [rules 
that require notice-and-comment and those that do not], and (3) this 
Court’s cases holding that courts must ordinarily defer to an agency’s 
interpretation of its own ambiguous regulations.” 

Justices Scalia and Thomas voiced similar concerns. All of them, like 
Kagan and others at oral argument, sensed a fundamental connection 
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between the procedural requirements that protect the public in the admin-
istrative process, and the substantive judicial-review standards that protect 
the public once an agency has taken action. The Labor secretary’s ability 
to avoid both the APA’s ex ante procedural protections and the ex post 
judicial-review protections struck them as discordant, even disconcerting.

And with good reason. That basic relationship between the ex ante 
protections of agency procedural requirements and ex post protections 
of judicial review was at the heart of the Administrative Procedure Act 
of 1946, which created the modern administrative state. And today, as 
we consider how to reform the law governing today’s turbo-charged 
version of the administrative state, our reforms must be guided by the 
same instincts and approach. 

Checks,  in Balance
When we think today of the administrative state’s origins, we tend 
to begin with Congress’s creation of the Interstate Commerce 
Commission (1887) or maybe the Steamboat Inspection Service (1852), 
the forerunners of today’s regulatory agencies, vested with significant 
power by Congress to set substantive standards for the regulation of 
industry and providing for their enforcement in conjunction with the 
courts.¹⁵⁶ These agencies were followed in turn by Progressive Era com-
missions such as the Federal Trade Commission (1914), and then New 
Deal commissions such as the Securities and Exchange Commission 
(1934) and National Labor Relations Board (1935).

But this initial proliferation of agencies lacked a common set of pro-
cedural rules consistent across the growing administrative state. Instead, 
by the mid-1940s there were what one historian describes as “dozens of 
agencies and commissions, each of which possessed its own messy and 
complicated history, institutional structure, and political context.”¹⁵⁷

Even before Franklin Roosevelt won the presidency, a debate had sim-
mered among scholars, lawyers, and government officials over how law 
should constrain the administrative agencies: the powers that should 
be delegated to them; the procedures that they should be required to 
undertake in exercising those powers; and the standards by which courts 
should review the agencies’ actions. Beginning in 1934, the American 
Bar Association issued a series of reports filled with blistering criticism 
of what it saw to be agencies’ encroachments upon the province of the 
judiciary.¹⁵⁸ Five years later, Roosevelt himself would commission his 
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attorney general to appoint a committee to review the agencies’ practices 
and recommend new rules to govern both the agencies’ procedures and 
the courts’ review of the agencies’ actions.¹⁵⁹

In reporting its recommendations, the attorney general’s commit-
tee stressed that its task was not simply to pursue an abstract vision of 
what ideal regulatory legislation or regulations should be,¹⁶⁰ but rather 
to grapple seriously with the actual workings of administrative agen-
cies as they then existed — to produce criticism and recommendations 
that “arose from and must be tested by knowledge of the practices and 
procedures of each of the agencies.”¹⁶¹

The attorney general’s report built on previous studies of the burgeon-
ing administrative state, such as the 1937 report of FDR’s Committee on 
Administrative Management (often called the “Brownlow Committee”), 
which studied the agencies and issued comprehensive recommendations 
on organizing and regulating the agencies. “Throughout our history,” the 
committee urged, “we have paused now and then to see how well the spirit 
and purpose of our Nation is working out in the machinery of everyday 
government with a view to making such modifications and improvements 
as prudence and the spirit of progress might suggest.”¹⁶² The Brownlow 
Committee took a close look at the actual reality of the nascent adminis-
trative state and, having studied its flaws, proposed practical reforms on 
many subjects, including the agencies’ exercises of rule-making power.

These reports set the stage for what would become the Administrative 
Procedure Act of 1946, an overarching framework for administrative 
agencies. The APA largely requires agencies to notify the public of pro-
posed regulations and give interested parties a meaningful opportunity 
to comment. It also sets basic standards for agency “adjudications.” And 
it sets the basic framework for judicial review of such agency actions.

But for all the intense debate and study that the APA has attracted 
since its inception, one must keep in mind the APA’s foundation. It was 
the product not of abstract theorizing, but of prudence and compro-
mise. After years of “fierce partisan and ideological debate” among the 
administrative state’s opponents and proponents,¹⁶³ Congress eventu-
ally negotiated and passed unanimously a set of compromises intended 
to “resolve the conflict between bureaucratic efficiency and the rule of 
law,” as one historian put it.¹⁶⁴

In that respect, the Republicans and Democrats who framed the 
APA resembled the Federalists and Anti-Federalists who framed our 
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Constitution. They argued seriously and forcefully about how gov-
ernment actually worked, and about what rules ought to be mapped 
onto government in order to properly channel, restrain, check and bal-
ance the administrative agencies’ energy. In that respect it was fitting 
for the act’s sponsor, Senator Pat McCarran, to call the act “a bill of 
rights for the hundreds of thousands of Americans whose affairs are 
controlled or regulated in one way or another by agencies of the Federal 
Government.”¹⁶⁵ He and his colleagues were thinking in constitutional 
terms — that is, they were trying to ascertain basic rules that could both 
limit the administrative state while also channeling its energy.

Of all the APA’s various provisions, the balance that its framers struck 
between efficiency and law was most evident in standards that it applied 
to agency rulemaking, which are described in greater detail below. Like 
the justices in Perez, the APA’s framers recognized a fundamental con-
nection between the process of an agency’s policy formulation and the 
substance of judicial review of the agency’s action: the stronger the pro-
cedural protections up front, the safer it is to relax judicial review for 
the sake of efficiency; or, the stronger the judicial review after an agency 
takes action, the safer it is to relax procedural requirements up front for 
the sake of efficiency. 

This basic relationship was recognized at multiple points in the 
APA’s “legislative history” — the legislative debates and reports giv-
ing rise to the APA. The Senate Judiciary Committee, for example, 
explained in its report on the then-proposed APA that, although 
an agency’s rules would normally need to undergo the notice-and-
comment process before being finalized, it would be unnecessary to 
subject merely “interpretative” rules to that process, because inter-
pretative rules would undergo much stricter judicial review than 
ordinary substantive rules: “interpretative rules — as merely interpre-
tations of statutory provisions — are subject to plenary judicial review, 
whereas substantive rules involve a maximum of administrative dis-
cretion.”¹⁶⁶ The APA’s sponsor, Senator McCarran, explained similarly 
that the APA “exempts from its procedural requirements all interpre-
tative, organizational, and procedural rules, because under present law 
interpretative rules, being merely adaptations of interpretations of 
statutes, are subject to a more ample degree of judicial review.”¹⁶⁷ Because 
interpretative rules would undergo stricter scrutiny in court, Congress 
felt comfortable relaxing the ex ante procedural requirements that 
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would otherwise have restrained the agencies in promulgating those 
interpretative rules in the first place.

The APA’s framers were not stumbling on a novel discovery in rec-
ognizing the crucial connection between ex ante and ex post protections 
for the public in agencies’ formulation of new regulations. Years ear-
lier, Professor Ralph Fuchs, one of the era’s leading administrative-law 
scholars, argued that if a regulation “is subject to challenge in all of its 
aspects after its promulgation,” then “the need of advance formalities is 
reduced or eliminated”; by the same token, when “a regulation presents 
affected parties with . . . only limited opportunity” for after-the-fact judi-
cial review, then “the need is evident for an antecedent opportunity to 
influence its content or be heard in regard to it.”¹⁶⁸ 

Today, some scholars call this the “pay me now or pay me later” prin-
ciple.¹⁶⁹ In 1946, Congress had it firmly in mind — along with the other 
balances struck between administrative energy, efficiency, and the rule 
of law — in passing the legislation that ultimately was enacted as the 
Administrative Procedure Act.

Congress’s  Balance in Pr actice:  
Agency Procedure and Judicial Review

As noted above, the APA is the primary law governing the processes 
that agencies must undertake in formulating new law in rulemakings 
and “adjudications,” and the APA is also the primarily law governing 
judicial review of such agency actions. Various agency- or subject-spe-
cific statutes may supersede or supplement the APA in given cases, but 
the APA remains the default framework for agency action. It sets a basic 
dichotomy between rulemaking and adjudication — and the Supreme 
Court has made clear that agencies have broad latitude to make policy 
through either process, rulemaking or adjudication.¹⁷⁰

Most rulemaking is done through the notice-and-comment process: 
an agency issues a “notice of proposed rulemaking” setting forth and 
explaining the proposed rules; interested parties submit comments 
to the agency; and the agency publishes the final version of its rule, 
including the agency’s responses to all relevant comments.¹⁷¹ This 
process is known generally as “informal rulemaking,” to distinguish it 
from “formal rulemaking,” a process in which participants have much 
greater rights to present evidence and to examine and cross-examine 
witnesses.¹⁷² But formal rulemaking is an endangered species, if not 
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completely extinct, since the Supreme Court long ago strictly limited 
the class of issues that require “formal rulemaking.”¹⁷³ Thus, what the 
APA’s framers called an “informal” rulemaking process is today the 
most formal process that agencies actually undertake.

And, as illustrated by Perez, the APA also includes significant 
exceptions to the procedure requirement for rulemakings. The notice-
and-comment process is not required for “interpretative rules, general 
statements of policy, or rules of agency organization, procedure, or prac-
tice,” or in emergency situations where the agency finds upon good 
cause that the requirements of the notice-and-comment would be 
“impracticable, unnecessary, or contrary to the public interest.”¹⁷⁴

Those are the basic requirements for agencies promulgating new 
regulations. But, as noted, agencies can make law through an alternative 
approach — namely the case-by-case development of policy through an 
agency’s own quasi-judicial “adjudications.”¹⁷⁵ As with rulemakings, the 
APA’s minimalist process for “informal” adjudications is effectively the 
default rule, since the courts only rarely require agencies to use the 
heightened procedures of “formal” adjudications.¹⁷⁶

Once an agency takes final action, attention turns to the federal courts. 
The APA’s provisions regarding agency procedure are followed by pro-
cedures generally governing judicial review — most importantly, the 
standards of review that courts apply in deciding whether to affirm or 
nullify an agency’s action. Specifically, when an appeal arises under the 
APA, the courts review whether the agency’s action is “not in accordance 
with law,” “arbitrary, capricious, an abuse of discretion,” “contrary to con-
stitutional right,” “without observance of procedure required by law,” or 
“unsupported by substantial evidence.”¹⁷⁷ Most of these standards present 
relatively low bars for an agency to clear. To overturn an agency’s action 
as “arbitrary and capricious,” the challenger must show that the agency’s 
reasoning is not just contestable but irrational — i.e., that it is “so implau-
sible that it could not be ascribed to a difference in view or the product 
of agency expertise.”¹⁷⁸ Similarly, to overturn an agency’s action as lack-
ing “substantial evidence,” the challenger must show that the agency’s 
conclusions are supported by less than “a mere scintilla” of evidence.¹⁷⁹

Given how lenient those standards are, the true bulwark of judi-
cial review would seem to be the APA’s prohibition against agency 
actions that are “not in accordance with law.” As the Supreme Court 
has observed, “an agency literally has no power to act . . . unless and 
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until Congress confers power upon it.”¹⁸⁰ And once Congress has con-
ferred power upon an agency, the agency must work within the limits 
of that legislative conferral, because “[r]egardless of how serious the 
problem an administrative agency seeks to address,” it “may not exercise 
its authority in a manner that is inconsistent with the administrative 
structure that Congress enacted into law.”¹⁸¹ Thus, the APA and other 
statutes providing for judicial review of agency action create the means 
by which the courts keep agencies within Congress’s limits. 

But statutes are written in varying degrees of specificity. Indeed, as 
James Madison warned, there are often practical limits on how precise 
and accurate we could hope any written law to be. “All new laws, though 
penned with the greatest technical skill, and passed on the fullest and 
most mature deliberation, are considered as more or less obscure and 
equivocal, until their meaning be liquidated and ascertained by a series 
of particular discussions and adjudications,” he wrote in Federalist No. 
37. “Besides the obscurity arising from the complexity of objects, and 
the imperfection of the human faculties, the medium through which 
the conceptions of men are conveyed to each other adds a fresh embar-
rassment . . . [N]o language is so copious as to supply words and phrases 
for every complex idea, or so correct as not to include many equivocally 
denoting different ideas.” 

Those challenges are particularly acute in the context of regulatory 
agencies, which administer statutes that are often extremely complex 
in their substance or in their subject matter. When Madison observed 
in Federalist No. 37 that the “unavoidable inaccuracy” of written law 
increases in accordance with “the complexity and novelty of the objects 
defined,” he foreshadowed a major challenge inherent in the modern 
administrative state.

Beginning in the New Deal, courts began to cope with this com-
plexity by adopting doctrines of judicial “deference” to agencies’ 
interpretations of regulatory statutes.¹⁸² This trend toward deference 
initially produced a body of inchoate deference doctrines, before culmi-
nating in the seminal Chevron case.¹⁸³ There the Court announced that 
federal courts should defer to administrative agencies’ interpretations 
of the statutes that they administer, so long as the statutory language 
is “ambiguous” and the agency’s interpretation is “reasonable.” In later 
cases the Court would add further caveats and nuances to the analysis, 
but by and large this framework remains intact today.
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In Chevron, the Court ascribed this deferential approach to two dis-
tinctly different justifications: technocratic expertise and democratic 
accountability. First, the Court explained, courts should defer to agen-
cies interpretations of these statutes because the agencies have much 
greater expertise on technical regulatory subjects than judges do.¹⁸⁴ 
Second, agencies are more accountable to the people than courts are, 
because agencies are overseen and influenced by the elected president; 
when a statute leaves room for discretion, the legal question effectively 
becomes a policy question, and on such matters “it is entirely appropri-
ate for this political branch of the Government to make such policy 
choices — resolving the competing interests which Congress itself 
either inadvertently did not resolve, or intentionally left to be resolved 
by the agency charged with the administration of the statute in light of 
everyday realities.”

Similar principles informed another of the Supreme Court’s 
deference doctrines, known as “Seminole Rock deference” or “Auer def-
erence” — that is, the form of deference described in the beginning of 
this chapter. Where Chevron involves deference to agencies’ interpreta-
tion of statutes, Seminole Rock or Auer deference pertains to agencies’ 
interpretation of the agencies’ own regulations. Under this doctrine, 
the courts must afford “controlling” deference to an agency’s inter-
pretation of its own regulation, unless the interpretation is “plainly 
erroneous or inconsistent with the regulation.”¹⁸⁵ Like Chevron, this 
doctrine reflected the Supreme Court’s view of agencies’ expertise and 
democratic accountability, but also the fact that regulations’ original 
author — the agency — is best positioned to accurately “reconstruct the 
purpose of the regulations in question.”¹⁸⁶

These doctrines were defended on both sides of the political and 
jurisprudential aisles, from the Reagan administration and Clinton 
administrations that advanced them in court to Justices Scalia and 
Stephen Breyer (the latter a Clinton appointee), who both generally 
supported judicial deference to agencies’ interpretations of ambigu-
ous statutes.¹⁸⁷

And for Justice Scalia, the best justification for Chevron was the lived 
experience of actual governance, as he explained in an article published 
five years after Chevron. “I tend to think,” he wrote, “that in the long run 
Chevron will endure and be given its full scope — not so much because 
it represents a rule that is easier to follow and thus easier to predict 
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(though that is true enough), but because it more accurately reflects the 
reality of government, and thus more adequately serves its needs.”¹⁸⁸

Administr ative Law Meets  
Our New Administr ative Reality

When Justice Scalia wrote of “the reality of government,” and of what 
“adequately serves its needs,” he was not describing a theoretical society 
or government. Rather, he was writing at a very specific moment, in 
terms of the history of the administrative state and administrative law. 

In 1989, the doctrine of Chevron deference was only five years old. 
And, no less importantly, the framework for White House oversight 
of administrative agencies through the Office of Information and 
Regulatory Affairs (as described in “Modern Management for the 
Administrative State,” p. 33) was still in its early years, with the newly 
inaugurated President Bush continuing this experiment in OIRA-
overseen cost-benefit analysis and interagency review.

For proponents of limited government, this was a significant 
achievement. And it was also a significant departure from longstand-
ing conservative conventional wisdom as to how best to restrain the 
administrative state. Even after President Nixon’s efforts to assert greater 
presidential power over the agencies,¹⁸⁹ conservatives had believed that 
the best strategy for restraining agencies was to enact legislation to encum-
ber the executive branch. The arrival of President Reagan, however forced 
a fundamental rethinking of this approach — as Scalia himself had recog-
nized and stressed, while still a professor and editor of Regulation in 1981. 

Recognizing that the nation now had an opportunity to use the 
executive branch itself to restrain the administrative state, then-Profes-
sor Scalia took the occasion of Regulation’s 1981 inauguration issue to 
urge his fellow conservatives to recognize that, on matters of regulatory 
reform, “the game has changed.”¹⁹⁰ “Executive-enfeebling measures” 
long pursued by Congress-focused conservatives “do not specifically 
deter regulation. What they deter is change,” Scalia explained. And when 
“imposed upon an executive that is seeking to dissolve the encrusted 
regulation of past decades,” they “will impede the dissolution.” 

He punctuated this point in the strongest terms possible: “Regulatory 
reformers who do not recognize this fact, and who continue to support 
the unmodified proposals of the past as though the fundamental game 
had not been altered, will be scoring points for the other team.”
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Scalia’s point is instructive: Administrative law is not simply a matter 
of first principles; it ultimately strikes a prudential balance. At its best it 
reflects a set of compromises within the Constitution’s broader limits. 
And the balance struck by Congress and the courts is not and cannot be 
a timeless one. For sometimes, as Professor Scalia observed, the funda-
mental game will change, and the rules that promote good government 
in one era may have precisely the opposite effect in another era.

And, unfortunately, that is precisely the experience of recent 
decades — especially the last eight years, which have witnessed a wave of 
lawmaking undertaken outside of either the notice-and-comment rule-
making process or even the agency-adjudication process; instead, agencies 
increasingly make policy without meaningful public scrutiny, through 
amorphous “guidance” documents and other unaccountable methods, 
or they effectively change the law by formally “waiving” laws, adopting 
de facto policies of wholesale non-enforcement. And, at the same time, 
agencies’ ever more aggressive pushing of their statutory boundaries have 
cast the problems of judicial deference in ever starker relief.

We’ll consider those issues in turn, starting with “guidance,” “Dear 
Colleague letters,” and other forms of passive-aggressive regulation. As 
explained above, the APA’s general notice-and-comment requirement 
for rulemaking is subject to a major caveat: the APA expressly exempts 
“interpretative rules, general statements of policy, or rules of agency orga-
nization, procedure, or practice” from that requirement.¹⁹¹ These are often 
grouped together generally as “guidance.” One need not obtain a mas-
ter’s degree in public administration to recognize the incentive that such 
an exception creates: On the margin, an agency would prefer to make 
and revise policy through guidance than to endure the formalities of the 
notice-and-comment process.

To be sure, exempting guidance documents from notice-and-comment 
rulemaking is in many respects a good thing. Inducing agencies to publish 
guidance documents serves the public’s interest in regulatory transpar-
ency and predictability, by keeping the public apprised of an agency’s 
own interpretation of the statutes and regulations that it enforces. As the 
Government Accountability Office explained in a 2015 report, “[o]ne of the 
main purposes of guidance is to explain and help regulated parties comply 
with agency regulations,” by “explain[ing] how they plan to interpret regu-
lations,” or to provide further clarity in “circumstances they could not have 
anticipated when issuing a regulation and when additional clarifications 
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are needed.”¹⁹² If agencies were to produce no such guidance, and sim-
ply keep their interpretations and nascent policies until applying them in 
agency enforcement proceedings or other adjudications, then the public 
would suffer the costs of regulatory uncertainty. 

But just as the benefits of agency guidance documents should not 
be ignored or downplayed, nor should we ignore their cost, in terms 
of denying the public a meaningful opportunity to participate in their 
development. 

And this problem is growing ever more evident. The GAO recently 
studied the practices of four major cabinet departments (Agriculture, 
Education, Health and Human Services, and Labor) and found that the 
agencies issued “varying amounts of guidance, ranging from about 10 to 
over 100 guidance documents each year.”¹⁹³ The GAO further found that 
those agencies vary widely in terms of the processes and standards — if 
any — that governed the issuance of guidance documents by agency per-
sonnel, and also in terms of the extent to which the agencies published 
even “significant” guidance documents online for public inspection and 
feedback.¹⁹⁴ More recently, the GAO published similar criticism of the 
IRS: Despite issuing hundreds of guidance documents annually,¹⁹⁵ and 
doing so in formats ranging from official “Internal Revenue Bulletins” to 
ad hoc “Frequently Asked Questions” documents online,¹⁹⁶ the IRS lacked 
reliable standards governing such policymaking by the agency.¹⁹⁷

There are myriad other examples. Former OIRA administrator John 
Graham and the Mercatus Center’s James Broughel highlighted the 
Obama administration’s efforts to change policy on implementation 
of the Affordable Care Act: Instead of formally publishing a proposed 
rule and subjecting it to notice and comment, the Treasury Department 
informally posted a notice on its “blog” site, simply announcing that the 
controversial “employer mandate” would be deferred for a year; the IRS 
followed this announcement with an informal “bulletin” to regulated 
parties.¹⁹⁸ Moreover, as Professor Josh Blackman observes, that was just 
one of myriad occasions on which the Obama administration unilaterally 
changed federal policy on implementation of the Affordable Care Act, a 
“cavalier approach” in which, “[m]ore often than not, the explanation of a 
modification would come in a social media update on the Department of 
Health and Human Services (HHS) blog (often on a Friday afternoon).”¹⁹⁹ 

Blackman calls this “Government by Blog Post.” Graham and 
Broughel call it “stealth regulation.” Wayne Crews, of the Competitive 
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Enterprise Institute, calls it a form of “Regulatory Dark Matter.”²⁰⁰ 
Other controversial examples include the Consumer Financial 
Protection Bureau’s 2013 memorandum asserting jurisdiction to regu-
late auto lenders,²⁰¹ a policy that raised significant questions in light of 
the Dodd-Frank Act’s express provision denying the CFPB jurisdiction 
over auto dealers.²⁰² 

Most recently — and most controversially — the Department of 
Education’s persistent use of “Dear Colleague” letters to set educa-
tion policy²⁰³ culminated with its issuance of a directive effectively 
ordering schools to implement the Obama administration’s policy 
on “transgender” students. Specifically, the Education Department 
ordered that teachers and staff should address students by the pronoun 
of their choosing even if it is not their natural gender, and further 
required schools to open restrooms and locker rooms up students of 
the opposite sex who “identify” by the other gender.²⁰⁴ Schools that 
do not comply with this policy are subject to the threat of lawsuits or 
the denial of federal funds.

When agencies are criticized for using guidance documents to 
avoid notice-and-comment procedures, the agencies and their propo-
nents often downplay the actual impact of such guidance documents, 
asserting that that guidance documents do not legally “bind” regulated 
parties. But this exalts form over substance: As the GAO notes, “[e]ven 
though not legally binding, guidance documents can have a significant 
effect on regulated entities and the public, both because of agencies’ 
reliance on large volumes of guidance documents and the fact that the 
guidance can prompt changes in the behavior of regulated parties and 
the general public.”²⁰⁵

Congress has drawn similar conclusions on several occasions. In a 
2000 investigation, the House Committee on Government Reform recog-
nized both the benefits of guidance documents and their systemic costs:

Agencies sometimes claim they are just trying to be “customer 
friendly” and serve the regulated public when they issue advisory 
opinions and guidance documents. This may, in fact, be true in 
many cases. However, when the legal effect of such documents is 
unclear, regulated parties may well perceive this “help” as coer-
cive — an offer they dare not refuse. Regrettably, the committee’s 
investigation found that some guidance documents were intended 
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to bypass the rulemaking process and expanded an agency’s power 
beyond the point at which Congress said it should stop. Such 
“backdoor” regulation is an abuse of power and a corruption of 
our Constitutional system.²⁰⁶

When the House Oversight and Government Reform Committee 
returned to the subject in 2012, it reaffirmed these basic findings: 

Guidance documents, while not legally binding, are supposed 
to be issued only to clarify regulations already on the books. 
However, under this Administration, they are increasingly used 
to effect policy changes. While not technically enforceable, they often 
are as effective as regulations in changing behavior due to the weight 
agencies and the courts give them. Accordingly, job creators feel pressure 
to abide by them because they fear backlash from agencies. Agencies 
who wish to avoid meaningful scrutiny can avoid regulatory anal-
yses by issuing policy changes through guidance documents.²⁰⁷

That is the key point, one that Supreme Court justices, too, sensed at oral 
argument in Perez: Agencies may purport that their guidance documents 
are “non-binding,” but as a matter of fact such documents are regularly 
treated as binding — and agencies are clearly aware of this. Guidance docu-
ments are effectively a form of “passive-aggressive regulation,” and given 
their increasing prevalence the law’s treatment of them should be better 
informed by their substance than by their mere form.

Beyond these problems of passive-aggressive guidance are agencies’ 
half-hearted efforts at notice-and-comment rulemaking. In criticizing 
the lack of notice-and-comment process for guidance documents, one 
must not overstate the rigors of that process. As explained above, most 
rulemaking today is “informal” rulemaking — that is, it does not grant 
participants a right to an in-person hearing, the right to cross-examine 
agency experts, or other trial-type procedures. 

Instead, the APA’s standards for “informal” rulemaking are much 
more relaxed. The APA requires the agency to publish notice of the 
proposed rulemaking, including “either the terms or substance of the 
proposed rule or a description of the subjects and issues involved.”²⁰⁸ 
Interested parties must be given “an opportunity to participate in the 
rule making through submission of written data, views, or arguments,”²⁰⁹ 
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but this might be done simply through the submission of paper briefs. 
And agencies must identify the data and other technical information 
that its rule is premised upon, so that commenters can criticize it. 

But if an agency clears that low bar, and responds to the substance of 
comments submitted on the proposal,²¹⁰ the courts are likely to affirm 
the agency’s process as having afforded the public an opportunity for 
“meaningful” participation.²¹¹ And unless the agency decision-maker 
approaches the proceedings with blatant prejudice as to the intended 
outcome, the courts will not likely overturn the decision for lacking a 
sufficiently “open mind.”²¹²

And again, as noted earlier, when participants submit reams of con-
flicting studies and analyses, the agency is not required to determine 
factual questions by a “preponderance of the evidence.” Instead, the 
agency need only show that its own analysis was not “arbitrary and 
capricious,”²¹³ meaning that it was reasonable and that it was supported 
by at least some evidence in the record.²¹⁴

Taken together, the procedural protections of notice-and-comment 
rulemaking are important but could be strengthened. As a practical 
matter, they are perhaps least robust when the policy in question is 
most significant to the administration or agency. On minor rulemak-
ings, the agency may consider significant criticism with an open mind; 
but on the policies most important to the administration, the agency 
has all the more reason to be less flexible. 

For example, when the Obama administration took office eager to 
reverse the Bush administration’s policy on the funding for embryonic 
stem-cell research, the National Institutes for Health’s final rule refused 
to address comments highlighting “scientific and ethical problems” 
implicated by the proposed rule, because those comments disagreed 
with President Obama’s position on embryonic stem-cell research.²¹⁵

At its worst, this can degrade the quality of notice-and-comment 
rulemaking to a point where the process is little more than Kabuki the-
ater. That is how it was characterized by E. Donald Elliott, former EPA 
general counsel and a prominent scholar of administrative law. Elliott 
writes that when an agency cares enough about a policy agenda, the 
proposal of a regulation marks the end of the agency’s real analysis, not 
the beginning; in such cases, the notice-and-comment process is merely 
a shadow of discussions and decisions that long preceded the agency’s 
formal “proposal” of the regulation:
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No administrator in Washington turns to full-scale notice-
and-comment rulemaking when she is genuinely interested in 
obtaining input from interested parties. Notice-and-comment 
rulemaking is to public participation as Japanese Kabuki theater 
is to human passions — a highly stylized process for displaying 
in a formal way the essence of something which in real life takes 
place in other venues.²¹⁶

As with the question of exempting guidance documents from the usual 
rulemaking procedures, one must admit that there is benefit to allow-
ing an agency to forge ahead with its policies. A president is elected by 
the people to carry out his policies, and, to the extent that the presi-
dent’s policies remain within the bounds of the agency’s discretion, it 
may be inefficient to slow the agency down with a process that will not 
ultimate affect the final outcome; in addition, to require the agency to 
not give significant weight to the president’s preference would degrade 
the agency’s democratic accountability. 

Still, the costs of this approach are equally self-evident. And when 
the only process required of an agency in undertaking the costliest and 
most controversial regulatory programs is to accept briefs from inter-
ested parties and offer cursory replies, the agency has too little incentive 
to approach the issue with an open mind in good faith.

As noted a few times in this report, one of the basic premises of mod-
ern administrative law is that the administrative state’s legitimacy is 
rooted not just in the agencies’ technocratic expertise, but also in their 
democratic accountability. A new presidency can and should create an 
opportunity for agencies, under new leadership, to re-evaluate old poli-
cies. As the Supreme Court observed, “a change in administration brought 
about by the people casting their votes is a perfectly reasonable basis for 
an executive agency’s reappraisal of the costs and benefits of its programs 
and regulations. As long as the agency remains within the bounds estab-
lished by Congress, it is entitled to assess administrative records and 
evaluate priorities in light of the philosophy of the administration.”²¹⁷ 
For that reason, the Court gives agencies broad leeway to reverse policies, 
so long as they remain within the broad limits set by the statutes they 
administer.²¹⁸ For agencies headed by political appointees, this freedom 
cuts both ways: a cabinet officer has the freedom to turn his agency in 
a new policy direction . . . but, only a few years later, so will his successor. 
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In recent years, agencies have attempted to “lock in” a particular 
regulatory agenda — especially in the context of environmental regula-
tion — through a practice known as “sue-and-settle.” An agency is sued 
by ideologically aligned activists, who criticize the agency for not regu-
lating aggressively enough. But the lawsuit is not necessarily adversarial: 
The agency and the activists may plan the lawsuit in advance; as soon 
as the suit is filed in federal court and docketed before a judge, the 
agency and plaintiffs will agree to “settle” the case, and ask the judge to 
approve the settlement, known as a “consent decree.” The judge’s review 
is minimal, and once he signs off on the agreement, the agency is legally 
bound to executing it — usually an obligation to begin and complete 
a rulemaking within a limited period of time. Because the agreements 
are finalized by the court in a lawsuit, they continue to bind the agency 
even after its leadership changes.

Thus, as Andrew Grossman explained in a recent Heritage 
Foundation report, such consent decrees often “appear to be the result 
of collusion, with an agency’s political leadership sharing the goals of 
those suing it and taking advantage of litigation to achieve those shared 
goals in ways that would be difficult outside of court.”²¹⁹

As Grossman observes, such collusion has profound ramifications in 
terms of democratic accountability. Other parties interested in the subject 
of a sue-and-settle suit — usually the private individuals, companies, or 
interest groups that would oppose the regulation — have no seat at the 
table before the sham lawsuit is filed, and they have little or no opportu-
nity to participate in the judicial proceeding. By the time they arrive on 
the scene, the court may already have signed the consent decree.

Sue-and-settle also undermines the agency’s accountability to 
Congress and the president, Grossman observes. Consent decrees 
“diminish the influence of other executive branch actors, such as the 
President and the Office of Management and Budget, and of Congress, 
which may use oversight and the power of the purse to promote its 
view of the public interest.”²²⁰ 

Meanwhile, the regulatory process required by the consent decree 
is too often truncated in terms of time and process, and the agreement 
may effectively pre-decide the substance of a rulemaking. Indeed, as 
Grossman notes, “[t]ossing the normal rulemaking procedures by the 
wayside is, in some sense, the very point of sue and settle: Doing so 
empowers the special-interest group that brought suit in the first place 
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at the expense of parties that might otherwise use their political lever-
age and the rulemaking process to force compromises that serve the 
broader public interest.”²²¹

Unsurprisingly, sue-and-settle has been used as the foundation for 
environmental regulations that impose hundreds of millions or even 
billions of dollars in compliance costs upon the regulated public, 
despite truncating the public’s procedural or substantive rights.²²² The 
U.S. Chamber of Commerce has attempted to estimate the prevalence 
of this practice, at the EPA specifically: “EPA chose at some point not 
to defend itself in lawsuits brought by special interest advocacy groups 
at least 60 times between 2009 and 2012. In each case, it agreed to settle-
ments on terms favorable to those groups. These settlements directly 
resulted in EPA agreeing to publish more than 100 new regulations, 
many of which impose compliance costs in the tens of millions and 
even billions of dollars.”²²³

The House Oversight and Government Reform Committee con-
demned this practice, for its distortive impact on the regulatory process: 
Through collusive sue-and-settle lawsuits, activists and agencies use the 
courts as a weapon allowing them to “bypass the proper rulemaking pro-
cess and avoid basic principles of transparency and accountability.”²²⁴

Sue-and-settle is an example of litigation affecting the commencement 
of regulatory proceedings. Even more important are the ways in which 
the modern administrative state distorts the litigation that comes after 
an agency decides to regulate. Some of the distortions owe to procedural 
or tactical advantages that the agencies wield against the parties they are 
regulating. But the most important advantages are doctrinal — namely, 
the doctrines of judicial deference to agencies’ legal interpretations.

Long ago, Alexander Hamilton recognized that the executive’s energy 
gives the executive branch what today we would call a “first-mover advan-
tage” vis-à-vis the legislative branch: “The Legislature is free to perform its 
own duties according to its own sense of them — though the Executive in 
the exercise of its constitutional powers, may establish an antecedent state 
of things which ought to weigh in the legislative decisions.”²²⁵

The executive’s first-mover advantage is not limited to its dealings 
with Congress. The executive’s “energy” is all the more advantageous 
vis-à-vis the people and companies that agencies regulate. Because once 
an agency issues a new regulation, it has broad leeway to enforce that 
new regulation against the regulated parties even while the regulation’s 
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legality is being litigated in federal court. Regulated parties cannot nor-
mally block a rule’s enforcement while the appeal is pending.

To lay observers, that fact often comes as a surprise: When a court is 
reviewing an agency’s new regulation, should the agency not wait for 
the litigation to be resolved before enforcing that regulation against 
the litigants? Should the court not preserve the “status quo” until the 
appeal is decided?

Not according to the D.C. Circuit, the federal court hearing most 
major regulatory appeals. Under its precedents, an agency’s action will 
be “stayed” pending appeal only in exceptional circumstances. The chal-
lenger asking the court to freeze the agency’s action during the appeal 
must show that four things are true: first, that it has a strong likelihood 
of winning the lawsuit in the end; second, that the challenger will oth-
erwise be “irreparably injured” by the agency’s enforcement while the 
case is pending; third, that other parties to the case will not be “sub-
stantially harmed” by the court’s freezing the agency’s action pending 
appeal; and fourth, that the broader “public interest” would be served 
by freezing the agency’s action pending appeal.²²⁶ 

The APA, as currently written, allows this. While the act authorizes 
the courts to grant this relief to parties, it leaves the courts free to set the 
standard for granting that relief.²²⁷

Ultimately, the courts see the relief of a stay pending appeal as an 
“extraordinary and drastic remedy,” appropriate for only the most excep-
tional cases. In the vast bulk of cases, no such relief is available while 
the appeal is pending, and so the agency can begin to enforce its new 
policy against regulated parties if it so chooses, even while the policy’s 
legality is being litigated.²²⁸ 

The law thus leaves the agencies with immense leverage over poten-
tial challengers to new regulation. If the agency can force the challengers 
to comply with the regulation while their appeal is pending, forcing the 
challengers to change their business practices or invest in modifications 
to their business operations, the challengers may conclude that even a 
successful lawsuit would not be worth the time and expense; having 
made those investments or changes, they would not likely undo their 
own actions even after winning their appeal.

This is not a strictly academic assumption. In Michigan v. EPA 
(2015), various parties challenged the EPA’s Utility MACT Rule, which 
would have regulated mercury emissions from power plants. It was an 
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immensely costly rule: The EPA’s own analysis, noted the Court, pro-
jected that the regulation “would force power plants to bear costs of 
$9.6 billion per year.” And the Court struck down the rule as unlawful, 
since the EPA had failed to consider all of the factors relevant under the 
applicable Clean Air Act provision before finalizing the rule.²²⁹

But the day after the EPA lost its case in court, it made a startling 
announcement: “EPA is disappointed that the court did not uphold 
the rule,” the agency said in a statement, “but this rule was issued more 
than three years ago, investments have been made and most plants are 
already well on their way to compliance.”²³⁰ It repeated these com-
ments on the EPA’s website.²³¹ In short, the EPA had already succeeded 
in cajoling the regulated power plants into investing immense sums 
to comply with the law, investments that the companies would not 
unwind even after winning the case. The EPA had lost in court but won 
in reality — and was not afraid to say so.

The EPA’s bluntly self-congratulatory comment may already have 
spurred a judicial backlash in one major case. Months later, when the 
EPA’s controversial “Clean Power Plan” for greenhouse-gas regulation 
was appealed to the federal courts, the Supreme Court took the extraor-
dinary step of issuing an order staying the EPA’s enforcement of that 
rule until all litigation could be completed.²³² (The Court’s order was 
all the more extraordinary for the fact that the case’s merits had not 
yet reached the Justices; it was still pending in the D.C. Circuit, where 
judges had denied such a stay to the challengers.) 

The Court’s eagerness to stay enforcement of the Clean Power Plan 
while the litigation was pending was taken by many to reflect the EPA’s 
intemperate comments after Michigan, especially since the EPA’s com-
ments were highlighted in the brief seeking Supreme Court relief.²³³ 

But the relief that the Court granted in the Clean Power Plan litiga-
tion remains truly exceptional. While courts grant such a stay from time 
to time, they usually do not — and agencies are left free to impose their 
orders on people and companies even before those people and compa-
nies get meaningful judicial review. This is a blunt tool for agencies to 
wield against would-be challengers — especially when judicial review 
may take years to complete.

Agencies enjoy an even blunter tool: the basic threat of reprisal 
against the parties that might challenge a regulation. Most regulated 
parties are “repeat players” before a given agency, or before federal and 
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state regulators generally. If any agency facing a challenge to its regu-
lation is poised to take retaliatory action against a regulated party in 
another forum or matter, then it can leverage that threat to deter the 
party from challenging the first regulation.

Like the problem of an agency attempting to negate judicial review 
by enforcing a regulation while the litigation is pending, the problem 
of agency threats to deter judicial review is not hypothetical. In 2009, for 
example, the Obama administration seized upon U.S. auto companies’ 
perilous financial condition to secure their assent to the administra-
tion’s proposals for a massive greenhouse-gas regulation program. As 
the House Oversight Committee later documented, White House per-
sonnel went to extreme lengths to secure the companies’ agreement:

The President, joined by members of his cabinet and several 
state governors [in a 2009 Rose Garden ceremony], lauded the 
work done by his Administration, the automobile industry, envi-
ronmental interest groups, and state officials in negotiating an 
“historic agreement” in which “everyone wins.” Left unsaid by 
the President and virtually untold until now is the story of how 
the Obama Administration empowered the state of California 
to nearly destroy the domestic auto manufacturers, then lever-
aged their financial plight to set into law the unrealistically high 
fuel economy standards desired by environmental extremists. The 
Administration, assuming the mantle of the imperial presidency, 
acted in spite of clear congressional intent, using heavy-handed, 
Chicago-style tactics to achieve its ends. These tactics proved so 
useful that the White House employed them again two years 
later in developing a second round of regulations. Although 
many in the automobile industry recognized the overreach by 
the Administration, the industry found itself ultimately tied to 
the Obama White House, believing it would “gain nothing by 
publicly grousing or simply walking away.”²³⁴

Specifically, as the House Oversight Committee detailed, the Obama 
administration threatened to authorize California regulators to impose 
strict new regulations on the auto companies — “a ‘gun to the head’ 
of automakers, forcing them to engage the Administration on a path 
toward an integrated federal-state standard.”²³⁵ (This episode is detailed 
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in an article in the Summer 2012 issue of National Affairs, titled “Obama’s 
Cynical Energy Agenda.”)

The White House steered the auto companies and state regulators to 
a deal, and as the deal came together the White House presented each 
of the auto companies a “pre-drafted commitment letter,” and told the 
companies that the deal needed to be signed within a strict 24-hour 
deadline, with no further edits or negotiations.²³⁶ Years later, one of the 
White House officials who helped to push the auto companies into the 
deal wrote about the negotiations, favorably, as “a striking success for 
many reasons,” an “example of how the federal government can mobi-
lize its resources and coordinate even the most complicated of matters 
when it really puts its mind to it.”²³⁷

In that article, Jody Freeman notes that the auto companies made 
a significant concession: They agreed not to appeal any of the regula-
tory standards that would ultimately flow from the agreement for years 
after the deal.²³⁸ But the House Oversight Committee’s report included 
significant details not found in Freeman’s article, such as the fact that 
the EPA and California’s regulators deliberately phrased this provision 
vaguely, “to foster confusion rather than make their true intentions 
clear.” As a California official wrote to his EPA counterpart, “Unless 
we’re trying to be over-the-top transparent by providing a potentially 
confusing and esoteric legal ‘test,’ I would not spell it out; auto’s attor-
neys can figure this out.”²³⁹

The EPA’s treatment of financially distressed U.S. auto compa-
nies is a particularly egregious example of an agency using threats to 
advance a regulatory program and thwart judicial review, but it is by no 
means the only example of what another scholar calls “administrative 
arm-twisting.”²⁴⁰ In 2011, law professor Tim Wu highlighted examples 
from the Federal Communications Commission and Federal Trade 
Commission.²⁴¹ Wu wrote in defense of agency threats, but suggested 
that concerns “that rule by threat is a means of avoiding judicial review 
may be overstated,” since threatened parties “can and do test the threats, 
forcing the agency to use its more formal powers and therefore invoke 
judicial review.”²⁴² (Notably, Wu was also a senior advisor to the FTC at 
the time he published his article.)

That mindset may well reflect the views of scholars, or of agency per-
sonnel. But to people and companies regulated by federal agencies, the 
risk of agency threat is all too prevalent. People and companies in highly 
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regulated industries often refrain from appealing even legally dubious 
agency actions, precisely because they recognize that a “win” in one 
case — or even just the decision to appeal an agency action — might cause 
the agency to treat the person or company less kindly in other contexts. 

By the same token, regulated people and companies have every 
incentive to treat agencies’ nominally “voluntary compliance” or “best 
practices” programs as effectively mandatory. When agencies announce 
such programs, people and companies tend to comply with them, going 
above and beyond what is actually required by law, in order to avoid 
attracting unwelcome scrutiny (or worse) from the agencies. 

The preceding two problems — agency efforts to negate judicial 
review by enforcing disputed rules, and agency efforts to expressly intimi-
date regulated parties from exercising their right of judicial review — are 
self-evidently problematic but perhaps relatively uncommon in the 
day-to-day operations of the administrative state. Another problem, by 
contrast, is pervasive throughout administration yet is relatively uncon-
troversial in modern administrative law — at least until recently. That is 
the problem of judicial deference to agencies’ legal interpretations.

When someone challenges an agency’s actions in federal court, the 
judicial playing field is not level. As described above, agencies receive sig-
nificant “deference” from the courts with respect to their interpretations 
of laws and regulations. Under the doctrine of Chevron deference, a court 
will largely defer to an agency’s interpretation of an ambiguous statute, so 
long as the interpretation is reasonable. And under Seminole Rock or Auer 
deference, a court will defer to an agency’s interpretation of its own regu-
lation so long as the interpretation is not blatantly contrary to the statute. 

Chief Justice Roberts warned recently that judicial deference “is a 
powerful weapon in an agency’s regulatory arsenal.”²⁴³ Studies have dem-
onstrated precisely how powerful that weapon is. A new study by law 
professors Kent Barnett and Christopher Walker finds that federal agen-
cies enjoyed a 77% win rate when courts applied the Chevron deference 
framework to the agencies’ interpretation of statutes — as opposed to just 
a 66% win rate when the court did not say whether it was employing any 
deference framework in its review, and just a 39% win rate when the court 
expressly refused to grant any deference to the agency.²⁴⁴

Similarly, the Competitive Enterprise Institute’s William Yeatman 
surveyed two decades of cases involving agency interpretations of fed-
eral regulations, and found that government agencies enjoy a 74% win 
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rate when appellate courts apply Auer deference to the agencies’ inter-
pretations, and just a 60% win rate when the courts apply lesser forms 
of deference to the interpretations.²⁴⁵ Other studies make similar find-
ings regarding the real-world impact of judicial-deference doctrines, if 
to varying degrees.²⁴⁶

In recent years, these doctrines have attracted increasingly vocal criti-
cism from scholars and even some judges. This criticism falls along two 
lines: criticism of how deference doctrines are applied in practice, and 
criticism of deference doctrines in principle.

The practical criticisms are largely directed at Chevron defer-
ence — judicial deference to agencies’ statutory interpretations — as 
critics argue that the deference should not apply in certain cases. This 
criticism is phrased in terms of congressional intent, for Chevron itself 
is premised on the presumption that Congress expressly or implicitly 
wanted the agency, not the courts, to “fill any gap left” in a given statute 
by “elucidat[ing] a specific provision of the statute by regulation.”²⁴⁷ By 
the same token, then, it is often argued that Chevron should not apply in 
a given case because the statute is one for which Congress would have 
wanted the courts to interpret the law for themselves instead of letting 
the agency “fill” any “gaps.” 

We see this in cases where the Supreme Court or lower courts con-
clude that the agency is attempting to regulate an issue of such sheer 
political or economic magnitude that Congress cannot be presumed to 
have delegated interpretive responsibility to the agency instead of the 
court. In King v. Burwell (2015), for example, the Supreme Court concluded 
that the court, not the IRS, needed to take the lead in interpreting the 
Affordable Care Act’s provision for health-insurance subsidies: “Whether 
those credits are available on Federal Exchanges is thus a question of 
deep ‘economic and political significance’ that is central to this statutory 
scheme; had Congress wished to assign that question to an agency, it 
surely would have done so expressly.”²⁴⁸ Even though the same justices 
ultimately ruled in favor of the Obama administration, they did so with-
out explicit deference to the administration’s interpretation; they decided 
the issue for themselves instead.

Similarly, the Supreme Court suggests that if Congress has not 
empowered an agency to undertake particular policymaking for-
malities, such as notice-and-comment rulemaking, then Congress 
presumably did not want the courts to give Chevron deference to the 
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agency’s statutory interpretations.²⁴⁹ Moreover, other justices (though 
not yet a majority) have gone still further, arguing that courts should 
withhold Chevron deference for any interpretation of a statute defining 
the agency’s “jurisdiction,” since Congress should not be presumed to 
have given agencies the power to effectively define their own jurisdic-
tion — which, naturally, they would define as expansively as possible.²⁵⁰

Finally, in addition to these practical criticisms of Chevron deference, 
there are practical criticisms of Auer deference — again, judicial deference 
to an agency’s interpretation of the agency’s own regulations. Justice 
Scalia pressed such a criticism forcefully in his final years. When an 
agency both writes the regulation and interprets it, he argued, the agency 
has a natural incentive to write the regulation vaguely, in order to leave 
itself leeway to interpret it creatively and expansively in the future.²⁵¹

These are practical criticisms of deference; in recent years, however, 
they have been surpassed in intensity by criticism of deference as a mat-
ter of first principles. In books, articles, and judicial opinions, critics 
argue that judicial deference is an abdication of judicial duty, a viola-
tion of the rule of law. 

First among these critics is Justice Thomas, who in recent opinions 
has urged that both Chevron and Auer deference are incompatible with 
the Constitution’s “judicial power,” which, “as originally understood, 
requires a court to exercise its independent judgment in interpreting 
and expounding upon the laws.”²⁵²  “[W]e seem to be straying further 
and further from the Constitution without so much as pausing to ask 
why,” Thomas concludes. “We should stop to consider that document 
before blithely giving the force of law to any other agency ‘interpreta-
tions’ of federal statutes.”²⁵³

In criticizing judicial deference and the administrative state more 
broadly, Justice Thomas has invoked the research of law professor 
Philip Hamburger, a strong critic of Chevron deference — or, as he calls 
it, “Chevron bias.”²⁵⁴ And Hamburger is hardly alone, as lawyers and 
even non-legal scholars have criticized judicial deference with increas-
ing intensity.²⁵⁵

But while judicial deference is opposed today primarily (though 
not exclusively²⁵⁶) by the administrative state’s critics, it is important 
to recognize that these doctrines of judicial deference have not always 
been seen as inherently pro-regulatory doctrines. Indeed, in Chevron 
the Court was affirming the Reagan administration’s efforts to adopt a 
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much more flexible and less burdensome interpretation of the Clean 
Air Act’s regulation of smokestacks, over the objections of the Natural 
Resources Defense Council and other environmentalist activists.²⁵⁷ 
The Supreme Court’s decision pushed back against lower court judges, 
especially with respect to the D.C. Circuit, where judges appointed by 
prior Democratic presidents had been particularly unwelcoming of the 
Reagan administration’s regulatory reforms. One Carter appointee on 
that court explained that the D.C. Circuit had opposed the Reagan 
agencies’ reforms because the judges saw the agencies as insufficiently 
faithful to prior Democratic Congresses. “We were, if you will, a trustee 
for the ghosts of Congresses past,” Judge Patricia Wald, a Carter appoin-
tee, later reflected. A public-interest lawyer told the New York Times in 
1982 that the D.C. Circuit had become the federal government’s “last 
bastion of liberalism” amid Reagan’s reforms.²⁵⁸

But whatever the actual or perceived merits of judicial deference 
three decades ago, the passage of time has cast its very real costs in stark 
relief. Even Justice Scalia, the Supreme Court’s most reliable defender 
of Chevron deference, reportedly began to rethink the doctrine’s mer-
its in the last years of his life.²⁵⁹ “Much as he admired the framework 
Chevron should have been,” his friend Ronald Cass writes, “he had come 
to be more skeptical of the benefit of the decision.”²⁶⁰ 

If these accounts are accurate, then Justice Scalia’s change of mind 
on Chevron was rooted in the same reason that had first led him to 
endorse it — not first principles, but prudential judgment. On this ques-
tion (to borrow a line from Justice Oliver Wendell Holmes, Jr.), “a page 
of history [was] worth a volume of logic.”²⁶¹

Reforming Administr ative Law  
to Reflect Administr ative Reality

The APA is 70 years old. Chevron deference is 30 years old; many of the 
other seminal judicial precedents defining administrative law are still 
older. And in defining these laws, both Congress and the courts saw 
themselves as making practical judgments in light of the actual reality 
of public administration.

But today, nominal administrative law speaks less and less to the 
reality of our administrative state. “[T]here is an increasing mismatch 
between the suppositions of modern administrative law and the reali-
ties of modern regulation,” two scholars recently observed. “Or to put 
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it another way, administrative law seems more and more to be based 
on legal fictions.”²⁶²

It is time to return from fiction to reality. More to the point, it is time 
for today’s Congress to do what its predecessors did in 1946: to legislate 
administrative law procedures and standards of judicial review that will 
meaningfully limit and channel the energies of the administrative state. 
Only by doing the hard work of legislating reality-based reforms can 
Congress once again strike the proper balance between limited govern-
ment, executive energy, administrative expertise, and the rule of law. 
In doing this, today’s Congress would not depart from the spirit of its 
predecessors — rather, Congress would vindicate the APA framers’ spirit 
of realistic reforms.

Because the modern shift from republican governance to the admin-
istrative state is exacerbated by the lack of sufficient accountability and 
limitation at both ends of the process — both in the agency’s own pro-
ceedings and in subsequent judicial review — reforms should focus on 
both ends of the regulatory process. And not simply in isolation from 
one another: Some reforms require integration of both procedural 
reform and judicial-review reform together. 

The rest of this chapter proposes reforms. That is sometimes easier 
said than done, particularly with respect to the rulemaking process, for 
to pile new procedural requirements upon agencies creates a risk that 
agencies will have greater incentives to avoid rulemaking formalities 
altogether, and to try instead to make law through other means. The chal-
lenge, therefore, is to make agencies more accountable while at the same 
time creating the incentives — both carrots and sticks — that will induce 
the agencies to accept the burdens of these news means of accountability.

First, even after limiting the powers delegated to agencies, Congress 
should improve the rulemaking process for agencies’ most significant 
regulations.

Through statutes delegating vast powers to regulatory agencies, 
Congress entrusts regulators with decisions on matters of immense 
public importance in forums that lack the fundamental checks and 
balances of our constitutional legislative process. Congress empowers 
agencies to bestow immense benefits and to impose immense burdens.

Problems of agency abuse are unavoidable, so long as Congress del-
egates such powers to agencies. Thus, the first obvious step toward reform 
must be for Congress to reform substantive regulatory statutes to clarify 
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and tighten such delegations of power, and to enact legislation such as the 
REINS Act to categorically withdraw the delegation of power to impose 
the most burdensome regulations without congressional assent.²⁶³

But even if Congress reforms its delegation of power to agencies, 
the agencies will inevitably retain power to impose immensely con-
sequential regulations. Thus, Congress should also enact procedural 
reforms, requiring agencies to undertake additional procedures before 
promulgating the costliest regulations, in order to improve the quality 
of those regulations.²⁶⁴ 

The Regulatory Accountability Act, introduced by Representative 
Bob Goodlatte in 2015, exemplifies many of these qualities. For the most 
significant rules, it would require the agency to undertake procedures 
above and beyond those that the APA already requires for “informal 
rulemakings.” The public would receive extra notice of the agency’s regu-
latory intentions, giving interested parties an additional opportunity for 
commenting on the agency’s original concept for the regulation, includ-
ing the rule’s basic objective and the substantive statutory authorization 
for the rule.

Moreover, the act would require the agency to convene an actual 
in-person hearing, to provide interested parties with a reasonable opportu-
nity to cross-examine agency experts and to challenge the agency’s factual 
basis for the rule. To be clear, these are very broadly worded requirements, 
and as a practical matter Congress will have to take care to prevent abuse 
by interested parties and regulators alike, and this is easier said than done. 
And, as Oren Cass rightly observes in his recommendations for OIRA 
reform, defining tiers of regulatory scrutiny strictly in terms of arbitrary 
dollar-values entails problems of its own. Congress must be mindful of 
these problems; in the end, specific reforms are not ends in themselves, 
but means toward the greater end of improving the procedural protec-
tions afforded to the public for the most immensely consequential rules.

All of these reforms speak to the very same point discussed at the 
outset of this chapter: namely, that the APA’s 70-year-old provisions for 
“informal” rulemaking lack rigor concomitant with the magnitude of 
the regulations that the agencies are promulgating, as law professor 
Aaron Nielson observes in his own defense of the heightened protec-
tions of “formal rulemaking.”²⁶⁵ 

Regulators and their most emphatic supporters among administrative-
law scholars too often lose sight of what should be a matter of common 
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sense: It strains credulity to think of billion-dollar regulations as the 
stuff of “informal” regulatory decisions. It is irresponsible for Congress 
to allow agencies to decide such matters through “informal” rulemaking.

When congressmen or other reformers suggest imposing addi-
tional requirements on agency’s rulemaking proceedings, agencies 
and administrative-law scholars often argue that such requirements are 
self-defeating. In 2015, for example, a coalition of law professors and 
practitioners opposed to the Regulatory Accountability Act sent a letter 
to Congress employing such an argument.

“We seriously doubt that agencies would be able to respond to del-
egations of rulemaking authority or to congressional mandates to issue 
rules if this bill were to be enacted,” the critics wrote. “Instead, its new 
hurdles would likely cause agencies to avoid rulemaking and make 
increasing use of underground rules, case-by-case adjudication, or even 
prosecutorial actions, to achieve policies without having to surmount 
these hurdles.”²⁶⁶

That is not a frivolous concern. When the rulemaking process 
becomes costlier for an agency, the agency has a natural incentive to 
try to make policy through other means — just as private-sector actors 
change their own behavior when agencies make their work costlier. 

Among administrative-law scholars, this is known as the “ossifica-
tion” problem: Namely, agencies’ regulations become rigid — they 
“ossify” — as agencies eschew the rulemaking process and seek to effec-
tively change their policies without actually engaging the rulemaking 
process.²⁶⁷ All things being equal, agencies would prefer to make law 
and policy through the means that are least burdensome. (That is, least 
burdensome to the agency — not the public. “Ossification” of economic 
growth in the private sector seems to attract less concern from regula-
tors and many scholars.)

But to concede that this is a problem is not to concede that it is 
insurmountable — far from it. If Congress determines that the most 
consequential rules deserve more than merely an “informal” process in 
the agency, then the objective must be to create incentives for agencies 
to comply with Congress’s additional procedural requirements instead 
of evading them.

Thus, this chapter’s second recommendation must be inextricably 
tied to the first. Congress should reward agencies that comply with 
the procedural requirements for rulemakings by allowing courts to 
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continue to afford Chevron deference to statutory interpretations in 
rulemakings. And, by the same token, Congress should direct the courts 
to afford no deference to agencies’ statutory interpretations outside of 
the rulemaking process.

The House of Representatives recently passed legislation that would 
eliminate Chevron deference altogether. The Separation of Powers 
Restoration Act would amend the APA’s judicial-review provision: Where 
Section 706 currently directs courts to “decide all relevant questions of 
law” and to “interpret constitutional and statutory provisions,” the new 
act would direct the courts to “decide de novo all relevant questions of law, 
including the interpretation of constitutional and statutory provisions[.]” 
By use of the “de novo” or similar terms, Congress would instruct the 
courts to interpret statutes without deference to the agency.²⁶⁸

My proposal, by contrast, would not be to eliminate Chevron def-
erence altogether. Instead, the APA’s judicial-review provision should 
eliminate Chevron deference in judicial review of agencies’ non-
rulemaking actions. When agencies elect to make policy through 
notice-and-comment rulemaking — or, for the most consequential 
rules, even more rigorous procedural requirements — Congress would 
authorize the courts to afford them Chevron deference for ambiguous 
statutes. But when the agencies elect to regulate the public through 
other means, they are also electing to subject themselves to judicial 
review without deference.

Such an approach vindicates the basic premise of Chevron. As the 
Supreme Court explains, Chevron is a function of Congress’s intent. 
In cases such as King and Mead, the Supreme Court grants or with-
holds Chevron deference based on the justices’ presumptions regarding 
Congress’s intent. But Congress can speak for itself — and it should, by 
making clear in the APA that it intends for the Chevron framework to 
continue to apply in judicial review of rulemakings, but not in judicial 
review of other agency actions.

This approach necessarily concedes that Chevron does not violate 
the Constitution’s judicial power, or the duty of judges to interpret 
the law. As with Justice Scalia’s defense of Chevron in his 1989 article, it 
treats judicial deference as a question of prudential line-drawing within 
bounds allowed by the Constitution. Thus, this approach will be unsat-
isfactory to Justice Thomas, Professor Hamburger, and other thoughtful 
critics who believe that Chevron deference is inherently illegitimate. 
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But to those who see Chevron as a legitimate means to the ends of vin-
dicating congressional intent and improving public administration, 
this doctrine of judicial review can and must be tied to the Regulatory 
Accountability Act’s procedural reforms.

And in that respect, this approach reflects the instincts of the 
Congress that enacted the original APA, and of Supreme Court justices 
in Perez v. Mortgage Bankers Association: It recognizes the practical rela-
tionship between the ex ante protections of agency process and the ex 
post protections of judicial review. When agencies make policy through 
a process that incorporates heightened public participatory rights, they 
can more safely receive deferential judicial review; but when agencies 
avoid the protections of notice-and-comment rulemaking (including 
the heightened standards for the most consequential rules), the courts 
should review their work more carefully. Agencies are given a choice, 
but they must “pay now” or “pay later.” 

As the earlier discussion of agency “guidance documents” attempts to 
make clear, guidance documents are not problematic in and of themselves. 
Quite the contrary: When agencies publish materials further clarifying the 
agencies’ interpretations of the statutes and regulations they administer, or 
previewing nascent policies that the agency intends to elaborate in future 
rulemakings or agency adjudications, the public benefits.

In other words, the problem with guidance documents isn’t the 
guidance per se. The problem is that agencies formulate guidance docu-
ments with little or no transparency or public participation, and then 
the resulting guidance documents receive utmost Auer-Seminole Rock 
deference from the courts. The resulting guidance documents are “non-
binding” in name but effectively binding in fact — and the agencies 
know that, and use it to their advantage.

Thus, the task of reforming guidance documents, much like the 
task of improving the rulemaking process for the most consequential 
rules, is not to deter agency guidance documents, but rather to create 
incentives for agencies to continue to produce guidance documents 
but through a more transparent, participatory process. And, as with the 
reform of rulemaking, the reform of guidance documents ultimately 
requires us to connect agency process to judicial review.

Accordingly, this chapter’s third recommendation is that Congress 
should amend the APA to direct courts to give no deference to agencies’ 
interpretations of their own regulations — no Auer or Seminole Rock 
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deference — unless the agency made those interpretations in the course 
of notice-and-comment rulemaking.

The APA, as it currently stands, does not require agencies to avoid 
notice-and-comment proceedings when they formulate guidance. Rather, 
the APA simply gives agencies the option to use notice-and-comment for 
guidance.²⁶⁹ They need an incentive to exercise that option more often. 

The availability of more deferential judicial review would surely be 
such an incentive. An agency might see no need for judicial deference 
to a particular interpretation, if the underlying regulation is already 
clear, and in such a case the agency could proceed to publish guidance 
without process, and face un-deferential judicial review afterward. But 
when an agency seeks to publish guidance clarifying an unclear regu-
lation, the agency may find great value in the promise of deferential 
judicial review afterward — and, indeed, the unclear regulations are 
precisely the ones for which an agency’s interpretive guidance needs 
the most public participation.

As with the preceding reform of Chevron deference, this reform will 
likely not satisfy those who believe that Auer or Seminole Rock deference 
is inherently illegitimate. But to others, who see judicial deference as 
a legitimate judicial tool in service of the public interest, the task is to 
make judicial deference as effective a tool as possible. The best use of 
deference would be to improve the administrative process, in the spirit 
of the APA’s original framers. 

The Supreme Court’s justices saw the problem of process-deference 
connection in Perez, but they recognized that the problem was one that 
only Congress could solve. Congress should solve it.

Fourth, Congress should remove incentives for agencies to abuse 
the litigation process. As described above, the judicial system provides 
agencies with many tools for advancing their substantive policy aims. 
Because judicial review is a lengthy process, agencies can often force 
regulated parties to fully implement a regulatory program before the 
courts have had a chance to definitively decide whether the program 
is even lawful. And agencies can use sham “sue and settle” lawsuits to 
lock in a regulatory agenda, prejudicing the rights of the public at large 
and truncating the public’s ability to participate meaningfully in policy 
development.

Such gamesmanship will never be removed fully from the judicial 
process. But it can be reduced, with the following three reforms: First, 
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for the most significant rules, Congress should flip the presumption 
against agency enforcement of challenged rules while judicial review 
is pending; second, it should bifurcate judicial review for the costliest 
rules; and third, Congress should subject sue-and-settle consent decrees 
to a form of notice-and-comment public participation. We’ll examine 
each in turn. 

The law does not prohibit courts from “staying” an agency’s action 
while judicial review is pending; it just renders such relief extraordi-
nary, establishing a presumption that such relief will not be granted 
unless the challengers can convince the court that a given case merits 
extraordinary relief.

Congress should reverse this presumption, at least in the case of the 
highest-impact rules (perhaps those costing the public $100 million 
annually). Congress can accomplish this by amending 5 U.S.C. § 705 
to expressly provide for an automatic stay of agency action for those 
rules, but then provide an exception in cases where the agency satis-
fies four factors akin to those faced today by challengers seeking a stay. 
The agency would need to show: one, that it has a strong likelihood of 
winning the lawsuit in the end; two, that the challenger faces no risk of 
being “irreparably injured” by the agency’s enforcement while the case 
is pending; three, that other parties to the case will be “substantially 
harmed” by the court freezing the agency’s action pending appeal; and 
four, that the broader “public interest” would be served by allowing the 
agency to take the extraordinary step of enforcing the challenged rule 
while judicial review is pending.

By its own terms, such legislation would cover only an agency’s most 
significant rules, not most rules, and not adjudications of any magni-
tude. Adjudications are not normally classified in terms of economic 
impact. Rather than attempt to create a new system of cost-benefit 
analysis for adjudications, Congress should choose either to subject all 
adjudications to an automatic freeze while judicial review is pending, 
without exception, or, to create a similar exception allowing agencies 
to enforce an adjudication while judicial review is pending, in the rare 
cases when the agency satisfies the four-factor test.

I note, however, that this provides another opportunity for Congress 
to create incentives for agencies to develop policy through rulemaking. 
If agencies’ adjudications are always subject to a stay while the appeal 
is pending, but not in the case of some rulemakings, then agencies 
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will have yet another reason (though perhaps only a small reason) to 
engage in rulemaking.

As the second reform to reduce gamesmanship, this chapter sug-
gests bifurcating judicial review for the costliest rules. Judicial review 
of major agency actions can now take a year or more to complete, and 
the sheer length of judicial review contributes to the agency’s ability 
to force compliance before the appeal is complete. Furthermore, the 
length and cost of litigation is a factor that can deter regulated parties 
from even seeking judicial review in the first place.

This problem could be mitigated in part, however, if Congress creates 
a process for fast-tracking the courts’ review of “purely legal questions” 
regarding interpretation of the agency’s authority, saving more compli-
cated questions of fact to be adjudicated only if necessary. If the court 
holds that an agency’s new regulation is unlawful, then further ques-
tions of factual adequacy become a moot point.

To that end, Congress should amend the APA to create a fast-track 
option. Parties challenging an agency’s new rule would be given the 
option to litigate purely legal questions of agency authority all the way 
to completion, before moving on to complicated record-based ques-
tions. Challengers might prefer in particular cases not to bifurcate 
the case, but if they believe they have a particularly strong case on a 
core legal question, fast-tracking that issue could save their time and 
resources, and that of the courts and agencies.

This would require resolution of some related details. First, Congress 
would need to make clear whether, in cases involving multiple chal-
lengers, the option is held by each challenger individually or whether 
it requires a collective decision. Second, Congress would need to decide 
how this would interact with the aforementioned stay of agency action 
pending appeal; the purpose of bifurcating the litigation is to improve 
efficiency, after all, not to delay ultimate resolution of the case in order 
to slow the agency’s enforcement. And third, Congress would need 
to decide whether to attempt to require the courts to decide the “fast 
tracked” question within a certain period of time (which is not unprec-
edented²⁷⁰) or whether to leave it to the courts’ good-faith discretion.²⁷¹

Our third aspect of removing incentives for agencies to abuse the 
litigation process would be to subject sue-and-settle consent decrees to 
a form of notice-and-comment public participation. Agencies and pro-
regulatory activists can use sham collusive sue-and-settle lawsuits — and 
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the judicially approved consent decrees that result from such law-
suits — to lock in an agency’s regulatory agenda. They can prejudice the 
rights of other affected parties and sometimes even dictate substantive 
regulatory outcomes. This short-circuits the normal process of notice-
and-comment rulemaking.

For precisely that reason, these consent decrees should be subjected 
to a form of notice-and-comment participation by the public, if only to 
ensure that the judge hearing the sue-and-settle case is fully apprised of 
the full range of issues and interests implicated by the consent decree.

Sometimes, proposals for reform are framed in terms of actual 
notice-and-comment rulemaking.²⁷² An alternative reform, however, 
would be to model the public participation on the legal framework 
that already exists for class-action lawsuits. When a class-action lawsuit 
is filed, the Federal Rules of Civil Procedure provide for the notifica-
tion of putative class members so that they can fully protect their own 
rights.²⁷³ Further notice is required at other points in the class-action 
litigation.²⁷⁴ And, most important for present purposes, the class mem-
bers must be notified before a settlement can be concluded.²⁷⁵

That framework should serve as the model for sue-and-settle cases 
regarding agency action, since agency actions implicate even more 
diverse and widespread interests than normal class-action lawsuits do. 
“Notice” could be achieved through publication in the Federal Register.

While such legislative reforms can remove incentives for agencies to 
abuse the litigation process, the problem of agency threats against regu-
lated parties may be difficult to solve through legislation, since what 
constitutes a “threat” depends upon the intentions and perceptions of 
both the agency and the putatively threatened party. But that is not a 
reason to eschew reform, because Congress already has a roadmap for 
precisely this type of issue: whistleblower protection laws.

At least 19 federal statutes provide for whistleblower protection, 
according to the Congressional Research Service.²⁷⁶ The Sarbanes-
Oxley Act, for example, provides that no employer may “discharge, 
demote, suspend, threaten, harass, or in any other manner discrimi-
nate against an employee in the terms and conditions of employment 
because of any lawful act done by the employee” in relation to report-
ing corporate wrongdoing to federal agencies.²⁷⁷

This model can and should be applied to regulated persons and 
companies in their interactions with federal agencies. If a federal 
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agency or official threatens or retaliates against a person or company 
for exercising their procedural or substantive rights, including their 
rights to judicial review, then the agency and its officials should be 
sanctioned just as private companies and officials are sanctioned for 
mistreating whistleblowers. 

Furthermore, as described above, agencies too often conduct nomi-
nally “public” rulemaking proceedings with tightly closed minds: An 
agency’s proposed rule is effectively the agency’s final decision, and the 
notice-and-comment process devolves into Kabuki theater.

But an agency’s closed-mindedness is not always intentional. Like 
all of us, agency personnel are not always aware of their own particular 
analytic prejudices — even when confronted with contrary evidence in 
the notice-and-comment process. One way to open an agency’s closed 
mind would be to require the agency to revisit its own past work, to 
assess whether its own previous predictions and other conclusions 
proved accurate and tenable.

The process for such re-examination is “retrospective review” or 
“lookback.” And the Obama administration in particular pressed its 
agencies to undertake such critical self-examination, to review their 
old regulations and see whether any were in need of reform or repeal. 
President Obama required his agencies to “consider how best to pro-
mote retrospective analysis of rules that may be outmoded, ineffective, 
insufficient, or excessively burdensome, and to modify, streamline, 
expand, or repeal them in accordance with what has been learned.”²⁷⁸ 
He stressed that “it is particularly important for agencies to conduct 
retrospective analyses of existing rules to examine whether they remain 
justified and whether they should be modified or streamlined in light 
of changed circumstances, including the rise of new technologies.”²⁷⁹

Congress has recognized the importance of retrospective review, too. 
The proposed Regulatory Accountability Act would require agencies to 
include in new rulemakings a lookback provision for review of the new 
regulation after 10 years, “to determine whether, based upon evidence, 
there remains a need for the rule, whether the rule is in fact achieving 
statutory objectives, whether the rule’s benefits continue to justify its 
costs, and whether the rule can be modified or rescinded to reduce costs 
while continuing to achieve statutory objectives.”

But retrospective review’s greatest value is not in the possibility that old 
regulations will be repealed. (As the American Action Forum’s Sam Batkins 
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observes, the Obama administration’s retrospective reviews did not actually 
reduce regulatory burdens.²⁸⁰) Instead, its greatest value is forward-looking: 
When retrospective review forces an agency to confront the mistakes or 
miscalculations that it has made in the past, the agency will become more 
likely to develop “epistemological modesty” going forward.²⁸¹

Regulatory Reform for the 21 st Century
It would be a mistake to suggest that regulatory reform is a simple 
chore. As Stuart Shapiro and Deanna Moran observe in a report for the 
Mercatus Center, the history of regulatory reform since the APA’s origi-
nal enactment is largely one of failure. Time and time again, Congress 
has legislated new constraints on agencies, but in each iteration of the 
legislative process the agencies’ supporters “fight constraints on agency 
decision making and ensure that if constraints are passed, they will con-
tain sufficient loopholes so as to be largely ineffectual.” (Yet, “[a]bsent 
the loopholes, passing the constraints is impossible.”)²⁸²

The reforms proposed in this chapter, as in the other chapters, 
attempt a different approach. Instead of trying to prevent agencies 
from doing the wrong thing, these reforms primarily attempt to cre-
ate a structure that will cause agencies to do the right things: by using 
judicial deference as a reward for procedural rigor; by removing oppor-
tunities for agencies to misuse the judicial process; and by causing 
agencies to look more skeptically at their own analyses, not to punish 
them for past mistakes and prejudices, but to encourage them to avoid 
those similar mistakes and prejudices next time.

The APA was enacted to reflect and govern the administrative state 
as it actually existed in 1946. Congress should reform the APA in a simi-
lar spirit today. 
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