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full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000736

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000743

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001077

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001110

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001111

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001330

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001337

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001144

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001146

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001149

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001158

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001160

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001195

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001243

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001248

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWS/DOIF
or full referral--no GC review
Final, Refer to needed='YesGC

FWS0001249 Reviewed='Yes'

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001255 Reviewed='Yes'

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001306 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001312 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001268 Reviewed='Yes'

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001274 Reviewed='Yes'




Final, Refer to
FWS0000833

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000836

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000694

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001380

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001386

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001392

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001417

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001046

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001052

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001420

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001168

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001342

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000862

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000877

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWS/DOIF
or full referral--no GC review
Final, Refer to needed='YesGC

FWS0000769 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0000770 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001116 Reviewed='Yes'

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001117 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001161 Reviewed='Yes'

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001121 Reviewed='Yes'




Final, Refer to
FWS0001393

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001400

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000872

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000873

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001062

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001068

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000989

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000986

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001024

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001028

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000712

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001023

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000777

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000779

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001242

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000865

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000871

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000988

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000641

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000719

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000720

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000721

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000722

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001118

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001119

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001015

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001018

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001191

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001112

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001115

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001193

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001265

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'

Final, Refer to
FWS0001070

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001076 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
Final, Refer to ment='(Item note) duplicates
FWS0000649 part of chain'

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0000671 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001299 Reviewed='Yes'

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
Final, Refer to needed='YesGC
FWS0001305 Reviewed='Yes'

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC

Final, Refer to Reviewed='Yes';#ReviewCom
FWS0000669 ment='(Item note) Duplicate'




Final, Refer to
FWS0000684

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000652

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000728

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000731

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000724

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000725

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000841

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000844

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000847

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000850

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001035

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001036

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001042

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001294

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001423

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0001429

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000745

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000760

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001021

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001285

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000983

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000705

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000915

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001344

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001378

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000644

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000715

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000716

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000717

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000815

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000819

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001031

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001033

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001411

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed='YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000829

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000831

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000665

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001313

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001320

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001001

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001007

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001289

Non-Responsive='Yes
Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001202

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001204

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000919

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000922

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000952

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000982

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001123

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001132

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001135

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001136

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000823

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000824

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000826

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000827

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001222

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001231

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001232

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001237

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001239

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000879

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000909

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001208

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) having
trouble displaying in redaction
mode but it is full referral’




Final, Refer to
FWS0001210

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) having
trouble displaying but should
just be an NOI'

Final, Refer to
FWS0000468

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000237

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) duplicate'

Final, Refer to
FWS0000639

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000559

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000350

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000545

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'




Final, Refer to
FWS0000068

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm. on
substantive issuesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000325

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000483

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000486

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate
RAL: | don't know that the
attachment is a duplicate.’

Final, Refer to
FWS0000489

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'




Final, Refer to
FWS0000064

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000065

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000220

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000224

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000194

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000412

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000436

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000443

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000267

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000552

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000553

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000379

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&d comms
among agency staff and
attyACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000547

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000531

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000532

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000490

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000491

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000260

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000261

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000539

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000541

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000031

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000054

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000059

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000366

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'




Final, Refer to
FWS0000637

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='DOIFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000174

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm. on
substantive issues, involving
attorneyACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed="Yes'

Final, Refer to
FWS0000175

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) duplicate'

Final, Refer to
FWS0000396

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000403

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000335

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&d comms
among team including
attysACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000536

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000321

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?="p&d discussions
involving attyACP (Attorney
Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000188

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000295

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'




Final, Refer to
FWS0000176

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000567

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000339

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000635

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000560

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000561

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000581

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000616

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) if we are
referring the transmittal in
full, we can just refer the
attachments with it instead of
redacting, especially since the
edits are FWS staff edits'

Final, Refer to
FWS0000617

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000562

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'




Final, Refer to
FWS0000577

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm. on
substantive issues; atty
involved.ACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000384

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000391

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000451

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm. on
substantive issues including
attysACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000563

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000564

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000014

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate
RAL: not sure the attachments
are not unique'

Final, Refer to
FWS0000016

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000025

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000630

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate
email’




Final, Refer to
FWS0000417

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000542

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000634

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm. on
substantive issues, atty.
involvedACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000217

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate
RAL: not certain attachment is
duplicate’

Final, Refer to
FWS0000218

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'




Final, Refer to
FWS0000629

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000331

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&d comms
among team including
attysACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000230

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000557

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000533

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'




Final, Refer to
FWS0000368

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000632

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm. on
substantive issues; atty.
involvedACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000376

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm. on
substantive issues, attorney
involvedACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000494

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000495

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000003

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000007

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000009

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000011

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000358

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000558

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000352

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000471

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000478

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/doiF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000482

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000235

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000322

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000283

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed="YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) duplicate'

Final, Refer to
FWS0000258

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000289

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000178

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000180

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000182

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000527

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='fws';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&d comms
among agency staff and
attysACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000239

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000555

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm. on
substantive issues, involving
atty.ACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000622

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000456

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000463

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000467

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000414

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Duplicate'

Final, Refer to
FWS0000359

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000252

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000343

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000338

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000361

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000364

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000453

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes'

Final, Refer to
FWS0000566

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000246

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000250

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0000271

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm. on
substantive issues, attorney
involved.ACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000503

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm. on
substantive issues, involving
attorneysACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000571

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm. on
substantive issues; atty
involved.ACP (Attorney Client
Privilege)="'YesDeliberative
Process='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000419

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000426

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000430

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000300

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWS';NMF
SFOIA
Tags\Redacted='YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&d comms
among agency staff and
attyACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed="Yes'

Final, Refer to
FWS0000307

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='DOIFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000310

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000318

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS/DOIF
or full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000074

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='FWS';NMF
SFOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&d coms among
team including attysACP
(Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed="Yes'

Final, Refer to
FWS0000161

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000165

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0000169

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0000623

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm. on
substantive issuesDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0000002

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSGC
Reviewed='Yes'

Final, Refer to
FWS0001564

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"USFWSGC
Reviewed="Yes';#ReviewCom
ment='(Item note) We can
release the NOAA portion but
will refer the FWS portion.
Need to select other agency"
tag at left."

Final, Refer to
FWS0001566

Consult/Refer="Yes
Consult/Refer\Which
Agency/Agencies?='"FWSGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Email and
attachment discuss only the
timeline; no substantive
material. We can release the
NOAA material. But since
some material originated from
DOl we will refer. So we have
redacted out their portion. '




Final, Refer to
FWS0001567

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='Originated|
at FWSFor full referral--no GC
review needed='YesGC
Reviewed="Yes';#ReviewCom
ment='(Item note) Discusses
only the timeline. But since
this document originates from
DOl we will refer. '

Final, Refer to
FWS0001532

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001563

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"USFWSFor|
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001535

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="USFWSFor|
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001537

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"USFWSFor|
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001556

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="USFWSFor|
full referral--no GC review
needed='YesGC
Reviewed='Yes';#ReviewCom
ment='(Item note) Since this
originated from DOI without
NMFS comments we should
just refer.'

Final, Refer to
FWS0001557

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"USFWSFor|
full referral--no GC review
needed="YesGC
Reviewed='Yes'




Final, Refer to
FWS0001558

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?="USFWSFor|
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001562

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"USFWSFor|
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001433

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='"P&D comm.
among agency
attysDeliberative
Process='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001434

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001435

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='fwsFor full
referral--no GC review
needed='YesGC
Reviewed='Yes'




Final, Refer to
FWS0001490

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001525

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001528

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001431

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWS';NMF
S FOIA
Tags\Redacted='YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&D comm.
among agency attysACP
(Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed="Yes'




Final, Refer to
FWS0001449

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001483

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001489

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?='"FWSFor
full referral--no GC review
needed='YesGC
Reviewed='Yes'

Final, Refer to
FWS0001447

Consult/Refer="'Yes
Consult/Refer\Which
Agency/Agencies?='FWSFor
full referral--no GC review
needed="YesGC
Reviewed='Yes'

Final, Refer to
FWS0001530

Consult/Refer='Yes
Consult/Refer\Which
Agency/Agencies?="USFWS';N
MFS FOIA
Tags\Redacted="'YesPartially
Redacted="Yes(b)(5)
Inter/Intra-Agency
Communications="'Yes(b)(5)
Inter/Intra-Agency
Communications\What type
of communication justifies
redaction?='P&d comms
among agency staff and
attysACP (Attorney Client
Privilege)='YesDeliberative
Process='YesGC
Reviewed="Yes'




From: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Sent: Wednesday, April 19, 2017 3:13 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman -
NOAA Federal

Subject: Re: DRAFT REVISED 580 2D interim letter

Attachments: Second IR_580.msw.ral.v2.docx

Version 2 attached.

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 2:54 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery(@noaa.gov> wrote:

Thanks, Mark
-
- 1

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor
NOAA Office of General Counsel
Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114



Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.
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From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, April 19, 2017 2:51 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Maria Williams - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman - NOAA Federal

Subject: Re: DRAFT REVISED 580 2D interim letter

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

IS (C)




Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Apr 19, 2017 at 2:37 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

Thanks so much, Maria. |
I

e
I’ A rc there any other comments?

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114

Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.
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From: Maria Williams - NOAA Federal [mailto:maria.williams@noaa.gov]
Sent: Wednesday, April 19, 2017 2:31 PM




To: Ruth Ann Lowery - NOAA Federal
Cc: Mark Graff - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman - NOAA Federal
Subject: Re: DRAFT REVISED 580 2D interim letter

Here ya go! [
I

Respectfully,

Maria S. Williams

National Oceanic and Atmospheric Administration

Satellite and Information Service

202-308-4959

Follow NOA ASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 2:23 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

s |
!
If you have a clean copy of that one, can you send it to this list?

Thanks,



Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114

Silver Spring, MD 20910

(301)713-9671
Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.
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From: Maria Williams - NOAA Federal [mailto:maria.williams@noaa.gov]

Sent: Wednesday, April 19, 2017 1:07 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Nathanson Stacey; Roxie Allison-Holman - NOAA Federal
Subject: Re: DRAFT REVISED 580 2D interim letter

Ruth Ann,




Respectfully,

Maria S. Williams

National Oceanic and Atmospheric Administration

Satellite and Information Service

202-308-4959

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 11:45 AM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

Hi, Mark and Maria,

| | | I |
m |



Thanks,

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC III, Room 15114
Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.
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From: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Sent: Wednesday, April 19, 2017 2:31 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman -
NOAA Federal

Subject: Re: DRAFT REVISED 580 2D interim letter

Attachments: Second IR_580.msw.ral.docx

Here ya go! [
]

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 2:23 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

®®© |
e

o B

Thanks,

Ruth Ann



Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114

Silver Spring, MD 20910

(301)713-9671
Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.
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From: Maria Williams - NOAA Federal [mailto:maria.williams@noaa.gov]

Sent: Wednesday, April 19, 2017 1:07 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Nathanson Stacey; Roxie Allison-Holman - NOAA Federal
Subject: Re: DRAFT REVISED 580 2D interim letter

Ruth Ann,

Respectfully,

Maria S. Williams



National Oceanic and Atmospheric Administration

Satellite and Information Service

202-308-4959

Follow NOA ASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19,2017 at 11:45 AM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

Hi, Mark and Maria,

w |



[

Thanks,

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC III, Room 15114

Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.
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From: Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov>

Sent: Wednesday, April 19, 2017 3:23 PM

To: Maria Williams - NOAA Federal

Cc: Mark Graff - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman -
NOAA Federal

Subject: RE: DRAFT REVISED 580 2D interim letter

Attachments: Second IR_580.msw.ral.v2.ral.docx

Thanks, Mario. |
o ———————
-]

B
Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114
Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Maria Williams - NOAA Federal [mailto:maria.williams@noaa.gov]

Sent: Wednesday, April 19, 2017 3:13 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman - NOAA Federal
Subject: Re: DRAFT REVISED 580 2D interim letter

Version 2 attached.

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service



Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 2:54 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

Thanks, Mar.
_
|

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114

Silver Spring, MD 20910

(301)713-9671
Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, April 19, 2017 2:51 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Maria Williams - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman - NOAA Federal




Subject: Re: DRAFT REVISED 580 2D interim letter

No other issues that I can see--

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

IS (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 19, 2017 at 2:37 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:

I /< there any other comments?

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel



Fisheries & Protected Resources Section
1315 East-West Highway, SSMC Ill, Room 15114

Silver Spring, MD 20910

(301)713-9671
Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Maria Williams - NOAA Federal [mailto:maria.williams@noaa.gov]

Sent: Wednesday, April 19, 2017 2:31 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Stacey Nathanson - NOAA Federal; Roxie Allison-Holman - NOAA Federal
Subject: Re: DRAFT REVISED 580 2D interim letter

Here ya go! [
I

Respectfully,

Maria S. Williams

National Oceanic and Atmospheric Administration

Satellite and Information Service



202-308-4959

Follow NOA ASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 2:23 PM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:
(G
&
D,

Thanks,

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114
Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Maria Williams - NOAA Federal [mailto:maria.williams@noaa.gov]

Sent: Wednesday, April 19, 2017 1:07 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Mark Graff - NOAA Federal; Nathanson Stacey; Roxie Allison-Holman - NOAA Federal
Subject: Re: DRAFT REVISED 580 2D interim letter

Ruth Ann,

Respectfully,

Maria S. Williams

National Oceanic and Atmospheric Administration

Satellite and Information Service

202-308-4959

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

On Wed, Apr 19, 2017 at 11:45 AM, Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov> wrote:




Hi, Mark and Maria,

-~

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC III, Room 15114

Silver Spring, MD 20910



(301)713-9671
Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

o (Gl LI e (G e (e



WIE)



WIE)



WIE)



From: Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov>

Sent: Wednesday, April 19, 2017 5:48 PM

To: Mark Graff - NOAA Federal; Maria Williams - NOAA Federal
Cc: Bogomolny, Michael (Federal)

Subject: FW: Judicial Watch v. Ross

Attachments: Second IR_580 DRAFT clean.docx

Thanks,
Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114 Silver Spring, MD 20910
(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may
be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you
have received this message in error, are not a named recipient, or are not the employee or agent responsible for
delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received
this message in error, and delete the message.
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From: Campbell, Rhonda (USADC) [mailto:Rhonda.Campbell@usdoj.gov]
Sent: Wednesday, April 19, 2017 5:21 PM

To: Ruth Ann Lowery - NOAA Federal

Cc: Bogomolny, Michael (Federal); Roxie Allison-Holman - NOAA Federal
Subject: Re: Judicial Watch v. Ross

DO Pcase send the final letter to me when it goes out. Thanks Rhonda
Sent from my iPhone

On Apr 19, 2017, at 3:37 PM, Ruth Ann Lowery - NOAA Federal
<ruthann.lowery@noaa.gov<mailto:ruthann.lowery@noaa.gov>> wrote:

Rhonda and Michael,



Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114 Silver Spring, MD 20910
(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may
be confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you
have received this message in error, are not a named recipient, or are not the employee or agent responsible for
delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received
this message in error, and delete the message.

S<((((2>7*.,,.*¥227 %, ><((((?>,.,. %22 *..,><((((?>

<Second IR_580 DRAFT clean.docx>
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From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, April 19, 2017 3:51 PM

To: Glenn Tallia - NOAA Federal; Heather Book - NOAA Federal; Hillary Davidson; Kristen
Gustafson - NOAA Federal; Matthew Womble - NOAA Affiliate; Rodney Vieira - NOAA
Federal; Rose Stanley - NOAA Federal; Russell Vose - NOAA Federal; Ruth Ann Lowery -
NOAA Federal; Tim Owen - NOAA Federal

Cc: Lola Stith - NOAA Affiliate; Robert Swisher - NOAA Federal; Dennis Morgan - NOAA
Federal

Subject: Karl-related FOIA requests

Attachments: Karl-related requests extraction 4.19.xls

Good Afternoon,

Here is the updated spreadsheet for the discussion today.

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Robert Hembrook - NOAA Federal <robert.hembrook@noaa.gov>

Sent: Wednesday, April 19, 2017 6:04 PM
To: Chi Kang - NOAA Federal; Mark Graff - NOAA Federal; Lola Stith - NOAA Affiliate
Subject: Re: DOC FOIA TASK: Joseph Cox DOC-0S-2017-000628 Fee Estimate Needed

I'll bite:

Help me understand why we would do this?

Thanks

Robert C. Hembrook, CISSP, CEH

Director of Cyber Security

National Oceanic & Atmospheric Administration
1315 East West Highway, SSMC3, Rm 9805
Silver Spring, MD 20910

(301) 628-5778 (Office)

(301) 452-5927 (Mobile)
robert.hembrook@noaa.gov

On Apr 19, 2017, at 2:27 PM, Chi Kang - NOAA Federal <chi.y.kang@noaa.gov> wrote:




---------- Forwarded message ----------
From: Chi Kang - NOAA Federal <chi.y.kang@noaa.gov>

Date: Wed, Apr 19, 2017 at 2:25 PM

Subject: Re: DOC FOIA TASK: Joseph Cox DOC-0S-2017-000628 Fee Estimate Needed
To: Lola Stith - NOAA Affiliate <lola.m.stith(@noaa.gov>

Cc: Jerome McNamara <jerome.mcnamara@noaa.gov>, Eric D Williams
<Eric.D.Williams@noaa.gov>, Mark Graff - NOAA Federal

<mark.graff@noaa.gov>

Thanks Lola. When do need to have this completed by?

On Wed, Apr 19, 2017 at 1:34 PM, Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov> wrote:

Hi Chi

Lola

On Tue, Apr 18,2017 at 3:51 PM, Chi Kang - NOAA Federal

<chi.y.kang@noaa.gov> wrote:

Good afternoon,



o - |
L
|
I
-}

On Tue, Apr 18, 2017 at 2:53 PM, Jerome McNamara - NOAA
Federal

<jerome.mcnamara@noaa.gov> wrote:

From: Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov>

Date: Tue, Apr 18,2017 at 1:09 PM

Subject: DOC FOIA TASK: Joseph Cox DOC-OS-
2017-000628 Fee Estimate

Needed

To: Jerome McNamara - NOAA Federal
<Jerome.McNamara@noaa.gov>

Cc: Eric Williams - NOAA Affiliate
<eric.d.williams@noaa.gov>, Mark

Graff -
NOAA Affiliate <mark.graff@noaa.gov>

Good afternoon - EN GG

w ‘



From: Mark Graff - NOAA Federal
<mark.graff@noaa.gov>

Date: Thu, Mar 30, 2017 at 4:37 PM

Subject: Fwd: Joseph Cox DOC-0S-2017-000628
Fee Estimate Status Check

To: Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov>

Hey Lola--



Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer
(BCPO)

National Oceanic and Atmospheric Administration
(301) 628-5658 (O)
DO (C)

Confidentiality Notice: This e-mail message is
intended only for the

named

recipients. It contains information that may be
confidential,

privileged,

attorney work product, or otherwise exempt from
disclosure under

applicable

law. If you have received this message in error, are
not a named

recipient,

or are not the employee or agent responsible for
delivering this message

to

a named recipient, be advised that any review,
disclosure, use,

dissemination, distribution, or reproduction of this
message or its

contents

is strictly prohibited. Please notify us immediately
that you have

received

this message in error, and delete the message.

From: Robert Swisher - NOAA Federal
<robert.swisher@noaa.gov>




Date: Tue, Mar 28, 2017 at 2:01 PM

Subject: Fwd: Joseph Cox DOC-0S-2017-000628
Fee Estimate Status Check

To: Mark Graff - NOAA Affiliate
<mark.graffl@noaa.gov>, Lola Stith - NOAA

Affiliate <lola.m.stith@noaa.gov>

From: Crawford, Ayana (Contractor)
<ACrawford@doc.gov>

Date: Tue, Mar 28, 2017 at 12:17 PM

Subject: Joseph Cox DOC-0S-2017-000628 Fee
Estimate Status Check

To:

Cc: "Toland, Michael (Federal)"
<MToland@doc.gov>

Please let me know if

ou

<

have any questions or concerns.



Ayana Crawford

FOIA Specialist

US Department of Commerce

Office of Privacy and Open Government

Email: ACrawford@doc.gov

Rob Swisher

Director, Governance and Portfolio Division
NOAA OCIO

301-628-5755

240-723-5284

Lola Stith
Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer
(OCIO)

(c DI

lola.m.stith@noaa.gov




Jerome.McNamara@noaa.gov

NOAA, Office of the Chief Information Officer

Governance and Portfolio Division

(301) 628-5752

"The NOAA CIO Council’s mission is to improve
practices related to the

design, acquisition, development, modernization,
use, sharing, and

performance of NOAA's information resources."

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov




Lola Stith

Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer (OCIO)
(c

lola.m.stith@noaa.gov

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

<NOAA OCIO DOC-0S8-2017-000628 Fee Estimate Tasker.docx>




From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Thursday, April 20, 2017 7:33 AM

To: Robert Hembrook - NOAA Federal

Cc: Chi Kang - NOAA Federal; Lola Stith - NOAA Affiliate

Subject: Re: DOC FOIA TASK: Joseph Cox DOC-0S-2017-000628 Fee Estimate Needed

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

(®)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 19, 2017 at 6:03 PM, Robert Hembrook - NOAA Federal <robert.hembrook@noaa.gov> wrote:
I'll bite:

Help me understand why we would do this?

Thanks



Robert C. Hembrook, CISSP, CEH

Director of Cyber Security

National Oceanic & Atmospheric Administration
1315 East West Highway, SSMC3, Rm 9805
Silver Spring, MD 20910

(301) 628-5778 (Office)

(301) 452-5927 (Mobile)
robert.hembrook@noaa.gov

On Apr 19, 2017, at 2:27 PM, Chi Kang - NOAA Federal <chi.y.kang@noaa.gov> wrote:

---------- Forwarded message ----------

From: Chi Kang - NOAA Federal <chi.y.kang@noaa.gov>

Date: Wed, Apr 19, 2017 at 2:25 PM

Subject: Re: DOC FOIA TASK: Joseph Cox DOC-0S-2017-000628 Fee Estimate Needed
To: Lola Stith - NOAA Affiliate <lola.m.stith@noaa.gov>

Cc: Jerome McNamara <jerome.mcnamara@noaa.gov>, Eric D Williams
<Eric.D.Williams@noaa.gov>, Mark Graff - NOAA Federal

<mark.graff@noaa.gov>

Thanks Lola. When do need to have this completed by?

On Wed, Apr 19, 2017 at 1:34 PM, Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov> wrote:

Hi Chi -
]

2



—
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On Tue, Apr 18,2017 at 3:51 PM, Chi Kang - NOAA Federal

<chi.y.kang@noaa.gov> wrote:

Good afternoon,

?

On Tue, Apr 18,2017 at 2:53 PM, Jerome McNamara - NOAA
Federal

<jerome.mcnamara@noaa.gov> wrote:

From: Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov>

Date: Tue, Apr 18,2017 at 1:09 PM

Subject: DOC FOIA TASK: Joseph Cox DOC-OS-
2017-000628 Fee Estimate

Needed

To: Jerome McNamara - NOAA Federal
<Jerome.McNamara@noaa.gov>

Cc: Eric Williams - NOAA Affiliate
<eric.d.williams@noaa.gov>, Mark

Graff -




NOAA Affiliate <mark.graff@noaa.gov>

Please let me know if you have any questions.

4



From: Mark Graff - NOAA Federal
<mark.graff@noaa.gov>

Date: Thu, Mar 30, 2017 at 4:37 PM

Subject: Fwd: Joseph Cox DOC-0S-2017-000628
Fee Estimate Status Check

To: Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov>

Hey Lola--

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer
(BCPO)

National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DIEN (C)

Confidentiality Notice: This e-mail message is
intended only for the

named

recipients. It contains information that may be
confidential,

privileged,

attorney work product, or otherwise exempt from
disclosure under

applicable

law. If you have received this message in error, are
not a named

recipient,

or are not the employee or agent responsible for
delivering this message



to

a named recipient, be advised that any review,
disclosure, use,

dissemination, distribution, or reproduction of this
message or its

contents

is strictly prohibited. Please notify us immediately
that you have

received

this message in error, and delete the message.

From: Robert Swisher - NOAA Federal
<robert.swisher@noaa.gov>

Date: Tue, Mar 28, 2017 at 2:01 PM

Subject: Fwd: Joseph Cox DOC-0S-2017-000628
Fee Estimate Status Check

To: Mark Graff - NOAA Affiliate
<mark.graff@noaa.gov>, Lola Stith - NOAA

Affiliate <lola.m.stith@noaa.gov>

From: Crawford, Ayana (Contractor)
<ACrawford@doc.gov>

Date: Tue, Mar 28,2017 at 12:17 PM

Subject: Joseph Cox DOC-0S-2017-000628 Fee
Estimate Status Check

To:

Cc: "Toland, Michael (Federal)"
<MToland@doc.gov>

| |



Please let me know if
you

have any questions or concerns.

Ayana Crawford

FOIA Specialist

US Department of Commerce

Office of Privacy and Open Government

Email: ACrawford@doc.gov

Rob Swisher

Director, Governance and Portfolio Division
NOAA OCIO

301-628-5755



240-723-5284

Lola Stith
Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer
(OCI0)

(c DI

lola.m.stith@noaa.gov

Jerome.McNamara@noaa.gov

NOAA, Office of the Chief Information Officer

Governance and Portfolio Division

(301) 628-5752

"The NOAA CIO Council’s mission is to improve
practices related to the

design, acquisition, development, modernization,
use, sharing, and

performance of NOAA's information resources."



Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang(@noaa.gov

Lola Stith

Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer (OCIO)
(c DS

lola.m.stith@noaa.gov

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

<NOAA OCIO DOC-0S-2017-000628 Fee Estimate Tasker.docx>




From: Robert Hembrook - NOAA Federal <robert.hembrook@noaa.gov>

Sent: Thursday, April 20, 2017 11:15 AM

To: Mark Graff - NOAA Federal

Cc: Chi Kang - NOAA Federal; Lola Stith - NOAA Affiliate

Subject: Re: DOC FOIA TASK: Joseph Cox DOC-0S-2017-000628 Fee Estimate Needed

Giot i A
3

Robert C. Hembrook, CISSP, CEH

Director of Cyber Security

National Oceanic & Atmospheric Administration
1315 East West Highway, SSMC3, Rm 9805
Silver Spring, MD 20910

(301) 628-5778 (Office)

(301) 452-5927 (Mobile)
robert.hembrook@noaa.gov
rhembrook@commerce.sgov.gov
rhembrook@doc.ic.gov

On Thu, Apr 20,2017 at 11:33 AM, Mark Graff - NOAA Federal <mark.graff(@noaa.gov> wrote:

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DION (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or

reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Apr 19, 2017 at 6:03 PM, Robert Hembrook - NOAA Federal <robert.hembrook@noaa.gov> wrote:

1




I'll bite:

Help me understand why we would do this?

Thanks

Robert C. Hembrook, CISSP, CEH

Director of Cyber Security

National Oceanic & Atmospheric Administration
1315 East West Highway, SSMC3, Rm 9805
Silver Spring, MD 20910

(301) 628-5778 (Office)

(301) 452-5927 (Mobile)
robert.hembrook(@noaa.gov

On Apr 19, 2017, at 2:27 PM, Chi Kang - NOAA Federal <chi.y.kang@noaa.gov> wrote:




---------- Forwarded message ----------

From: Chi Kang - NOAA Federal <chi.y.kang@noaa.gov>

Date: Wed, Apr 19,2017 at 2:25 PM

Subject: Re: DOC FOIA TASK: Joseph Cox DOC-0S-2017-000628 Fee Estimate Needed
To: Lola Stith - NOAA Affiliate <lola.m.stith@noaa.gov>

Cc: Jerome McNamara <jerome.mcnamara@noaa.gov>, Eric D Williams
<Eric.D.Williams@noaa.gov>, Mark Graff - NOAA Federal

<mark.graff(@noaa.gov>

Thanks Lola. When do need to have this completed by?

On Wed, Apr 19, 2017 at 1:34 PM, Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov> wrote:

Hi Chi -

Lola

On Tue, Apr 18,2017 at 3:51 PM, Chi Kang - NOAA Federal

<chi.y.kang@noaa.gov> wrote:

Good afternoon,

?

| |



On Tue, Apr 18, 2017 at 2:53 PM, Jerome McNamara - NOAA
Federal

<jerome.mcnamara(@noaa.gov> wrote:

From: Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov>

Date: Tue, Apr 18,2017 at 1:09 PM

Subject: DOC FOIA TASK: Joseph Cox DOC-
0S-2017-000628 Fee Estimate

Needed

To: Jerome McNamara - NOAA Federal
<Jerome.McNamara@noaa.gov>

Cc: Eric Williams - NOAA Affiliate
<eric.d.williams@mnoaa.gov>, Mark

Graff -
NOAA Affiliate <mark.graff@noaa.gov>

Good afternoon -




Please let me know if you have any questions.

From: Mark Graff - NOAA Federal
<mark.graff(@noaa.gov>

Date: Thu, Mar 30, 2017 at 4:37 PM

Subject: Fwd: Joseph Cox DOC-0S-2017-000628
Fee Estimate Status Check

To: Lola Stith - NOAA Affiliate
<lola.m.stith@noaa.gov>

Hey Lola--

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer
(BCPO)

National Oceanic and Atmospheric
Administration



(301) 628-5658 (O)
(DN (C)

Confidentiality Notice: This e-mail message is
intended only for the

named

recipients. It contains information that may be
confidential,

privileged,

attorney work product, or otherwise exempt from
disclosure under

applicable

law. If you have received this message in error,
are not a named

recipient,

or are not the employee or agent responsible for
delivering this message

to

a named recipient, be advised that any review,
disclosure, use,

dissemination, distribution, or reproduction of this
message or its

contents

is strictly prohibited. Please notify us immediately
that you have

received

this message in error, and delete the message.

From: Robert Swisher - NOAA Federal
<robert.swisher@noaa.gov>

Date: Tue, Mar 28, 2017 at 2:01 PM

Subject: Fwd: Joseph Cox DOC-0S-2017-000628
Fee Estimate Status Check

To: Mark Graff - NOAA Affiliate
<mark.graffl@noaa.gov>, Lola Stith - NOAA

Affiliate <lola.m.stith@noaa.gov>




---------- Forwarded message ----------

From: Crawford, Ayana (Contractor)
<ACrawford@doc.gov>

Date: Tue, Mar 28,2017 at 12:17 PM

Subject: Joseph Cox DOC-0S-2017-000628 Fee
Estimate Status Check

To:

Cc: "Toland, Michael (Federal)"
<MToland@doc.gov>

Please let me know if
you

have any questions or concerns.

Ayana Crawford

FOIA Specialist



US Department of Commerce

Office of Privacy and Open Government

Email: ACrawford@doc.gov

Rob Swisher

Director, Governance and Portfolio Division
NOAA OCIO

301-628-5755

240-723-5284

Lola Stith
Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer
(OCI0)

(c DI

lola.m.stith@noaa.gov

Jerome.McNamara@noaa.gov

NOAA, Office of the Chief Information Officer
8



Governance and Portfolio Division

(301) 628-5752

"The NOAA CIO Council’s mission is to improve
practices related to the

design, acquisition, development, modernization,
use, sharing, and

performance of NOAA's information resources."

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security
Division

DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

Lola Stith
Contractor - The Ambit Group, LLC



NOAA Office of the Chief Information Officer (OCIO)
(c DS

lola.m.stith@noaa.gov

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

Chi Y Kang, CISSP

Deputy Director for Operations (Acting), Cyber Security Division
DOC/NOAA/OCIO

(301) 628-5738, Chi.Y.Kang@noaa.gov

<NOAA OCIO DOC-0S-2017-000628 Fee Estimate Tasker.docx>
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From: Ellen Sebastian - NOAA Federal <ellen.sebastian@noaa.gov>

Sent: Thursday, April 20, 2017 1:38 PM

To: Graff, Mark; Lola Stith - NOAA Affiliate
Cc: Samuel Dixon - NOAA Affiliate
Subject: Fwd: Coastal Villages FOIA Request
Attachments: 170331 FOIA Request to NOAA pdf

Mark, Lola, and Sam, please be advisc G
|

Hope this is useful info.

~ Ellen

---------- Forwarded message ----------

From: Sally Bibb - NOAA Federal <sally.bibb@noaa.gov>

Date: Thu, Apr 20, 2017 at 9:04 AM

Subject: Fwd: Coastal Villages FOIA Request

To: Ellen Sebastian <Ellen.Sebastian@noaa.gov>, Lauren Smoker <Lauren.Smoker@noaa.gov>

---------- Forwarded message ----------

From: Arthur A. Severance <Arthur_S@coastalvillages.org>
Date: Thu, Apr 20,2017 at 9:01 AM

Subject: Coastal Villages FOIA Request

To: Sally Bibb - NOAA Federal <sally.bibb@noaa.gov>

Dear Sally:

I cannot thank you enough for your assistance on this project.




If you need anything further, please do not hesitate to ask!

Very truly yours,

Art Severance

Arthur Severance, Esq.

Corporate Counsel

Coastal Villages Region Fund
711 H Street, Suite 200
Anchorage, AK 99501

Tel. No.: (907) 644-6551

Cell No. IS

Fax No.: (907) 278-5150

Email: arthur_s@coastalvillages.org

http://www.coastalvillages.org




Certified as a Specialist in Admiralty and Maritime Law
by the State Bar of California Board of Legal Specialization

The information in this e-mail, including any attachments, is confidential, legally privileged, and restricted from disclosure by
applicable state and federal law. It is intended solely for the addressee(s). Access by anyone else is unauthorized. If you are not the
intended recipient, be advised that any dissemination, distribution, or use of the aforementioned information is strictly prohibited. If
you received this e-mail message in error, please reply to this e-mail indicating so. Please also permanently delete all copies of the
original e-mail and any attachments. Thank you.

Ellen Sebastian

FOIA & Records Coordinator
Information Services Division
NOAA Fisheries, Alaska Region
(907) 586-7152

*the goal is to create records that have authenticity, integrity, reliability, and usability." NARA



Coastal Villages Region Fund

711 H Street, Suite 200 « Anchorage, Alaska 99501 « Phone 907.278.5151 ¢ Fax 907.278-5150

April 20, 2017

National Oceanic and Atmospheric Administration
Public Reference Facility (SOU1000)

1315 East-West Highway (33MC3)

Room 9719

Silver Spring, MD 20910

Re: Freedom of Information Act Request
Dear NOAA:
This is a request under the Alaska Open Records Law. Alaska Statutes §§ 40-25-110 ef seq. 1

request the opportunity to inspect or obtain copies of the following public records from November
1992:

e The recommendations that Alaska Governor Wally Hickel made to the North Pacific
Fishery Management Council (“NPFMC”) on or about November 25, 1992, regarding
Community Development Programs (“CDPs”) and the percentages of the Community
Development Quota (“CDQ”) reserve to be allocated to each CDP (the “NPFMC
Recommendations™);

e Any materials that Governor Hickel or the State of Alaska submitted to the NPFMC
regarding the NPFMC Recommendations;

e The recommendations that Governor Hickel submitted to the U.S. Secretary of Commerce
on or about November 26 or 27, 1992, regarding the CDPs and the percentages of the CDQ
to be allocated to each CDP (the “Commerce Recommendations™);

e Any materials that Governor Hickel, the State of Alaska, the NPFMC, any member of the
NPFMC, or National Marine Fisheries Service (“NMFS”) submitted to the Secretary
regarding the Commerce Recommendations;

e Any materials submitted by the prospective CDP Aleutian Pribilof Islands Community
Development Association in its application to be approved as a CDP;

e Any materials submitted by the prospective CDP Bristol Bay Economic Development
Corporation in its application to be approved as a CDP;

e Any materials submitted by the prospective CDP Central Bering Sea Fishermen’s
Association in its application to be approved as a CDP;



e Any materials submitted by the prospective CDP Coastal Villages Fishing Corporation in
its application to be approved as a CDP;

e Any materials submitted by the prospective CDP Norton Sound Fisheries Development
Association in its application to be approved as a CDP;

e Any materials submitted by the prospective CDP Yukon Delta Fisheries Development
Association in its application to be approved as a CDP;

e Any notes Governor Hickel or his staff may have made regarding the CDP applications;

e Any correspondence between Governor Hickel or his staff with the prospective CDP
applicants;

e Any notes Governor Hickle or his staff may have made regarding the NPFMC
Recommendations or the Commerce Recommendations; and

e Any correspondence between Governor Hickel, his staff, the NPFMC, NMFS, or the U.S.
Secretary of Commerce regarding the NPFMC Recommendations or the Commerce
Recommendations.

For your reference, the National Marine Fisheries Service (“NMFS”) memorialized the exchange
of the aforementioned recommendations between Governor Hickel, the NPFMC, and the Secretary
at 47 Fed. Reg. 58,157, 58,158 (Dec. 9, 1992).

I am affiliated with Coastal Villages Region Fund, an Alaska nonprofit 501(c)(4) corporation and
am seeking the information for use in its business.

I am willing to pay fees for this request up to a maximum of $250.00. If you estimate that the fees
will exceed this limit, please inform me first.

Please respond to this request in a reasonable time period. If access to the records I am requesting
will take longer, please contact me with information about when I might expect copies or the ability
to inspect the requested records.

If you deny any or all of this request, please cite each specific exemption you feel justifies the
refusal to release the information and notify me of the appeal procedures available to me under the

law.

Thank you very much for considering this request. If you have any questions or need any further
information, please do not hesitate to ask.

Very truly yours,



Arthur A. Severance, Esq.
Corporate Counsel

Phone (direct): (907) 644-6551
Email: arthur s@coastalvillages.org









From: Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov>

Sent: Thursday, April 20, 2017 1:52 PM

To: aTorczon@doc.gov

Cc: Nathanson Stacey; Jerenda Burroughs - NOAA Affiliate; NMFS HQ PR FOIA Requests -
NOAA Service Account; Mark Graff - NOAA Federal

Subject: FOIA DOC-NOAA-2016-000605 - Update

Attachments: 2016-000605 Supplemental Final Resp Ltr.for DOC.Revised.docx

Hi, Andrea,

As | mentioned in my phone mail

Thanks,
Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC lll, Room 15114
Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Boyd, Harriette (Federal) <hBoyd1@doc.gov>

Sent: Monday, April 24, 2017 4:24 PM

To: Graff, Mark (Federal)

Cc: Stith, Lola (Contractor); Abello, Isabel; Parsons, Bobbie (Federal); Strickland, Wayne;
Graff, Mark (Federal); Toland, Michael (Federal)

Subject: RE: DOC-0S-2017-000329

Attachments: 2017-000329 email from requester 12-16-2016.pdf

Hi Mark, fyi I am attaching the emails to the requester. | EEEG—_GG——
Y - 2 tte

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Monday, April 24, 2017 4:12 PM

To: Boyd, Harriette (Federal) <hBoydl@doc.gov>

Cc: Stith, Lola (Contractor) <Lola.M.Stith@noaa.gov>; Abello, Isabel <Isabel.Abello@trade.gov>; Parsons, Bobbie
(Federal) <bParsons@doc.gov>; Strickland, Wayne <WayneS@ntis.gov>; Graff, Mark (Federal) <Mark.Graff@noaa.gov>
Subject: Fwd: DOC-0S-2017-000329

Hi Harriette,

Sorry, left the cc folks off on this. Below is the latest update from NOAA on DOC-0S-2017-000329. Thanks--

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

---------- Forwarded message ----------

From: Mark Graff - NOAA Federal <mark.graff(@noaa.gov>
Date: Mon, Apr 24,2017 at 4:10 PM

Subject: Fwd: DOC-0S-2017-000329

To: "Boyd, Harriette" <hBoydI@doc.gov>

Cc: Lola Stith - NOAA Affiliate <lola.m.stith@noaa.gov>

Hi Harriette,

This was my last update in DOC-NOAA-2017-000329 below. DI
e

.}

1



Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (0O)

(©)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

---------- Forwarded message ----------

From: Mark Graff - NOAA Federal <mark.graff(@noaa.gov>

Date: Tue, Apr 18,2017 at 7:29 AM

Subject: DOC-0S-2017-000329

To: "Toland, Michael" <mtoland@doc.gov>

Cc: "Boyd, Harriette" <hBoyd1@doc.gov>, "Parsons, Bobbie" <bParsons@doc.gov>, Corinne Brown - NOAA
Federal <corinne.brown@noaa.gov>, James LeDuc - NOAA Federal <james.leduc@noaa.gov>, Robert
Swisher - NOAA Federal <robert.swisher(@noaa.gov>

Good Morning Mike,

Thanks, Mike--

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

(©)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: 30904-01111736@requests.muckrock.com

To: FOIA, Electronic
Subject: RE: Freedom of Information Request: Wilbur Ross Commerce
Date: Friday, December 16, 2016 3:47:20 PM

December 16, 2016

Department of Commerce

U.S. Department of Commerce
14th and Constitution Avenue N.W.
Mail Stop H5327

Washington, D.C. 20230

This is a follow up to a previous request:

Other, larger agencies have not interpreted the request as being too large and broad. I give
specific terms and items to search for, with the most inclusive ones being for electronic
searches which can and should be automated. The only other elements are limited to a single
individual/subject and a limited time period. Additionally, National Security Counselors v.
CIA, Nos. 11-443, 11-444, 11-445, 2012 WL 4903377 (D.D.C. Oct. 17, 2012) establishes you
may not categorically refuse to process requests using language similar to mine.

If there is no response to this letter within 30 days, I will take that as your agreement that the
search is neither too broad nor unreasonable and that you will proceed with the search required
by statute and case law.

On Dec. 16, 2016:
12/16/2016 03:27 PM FOIA Request: DOC-0S-2017-000329

Dear Mr. Best:

This letter acknowledges receipt of your request for “Records from 2015 and 2016 relating to
or mentioning Wilbur Ross, including communications received from or sent to Mr. Ross, as
well as emails mentioning him.”

As written your request is vague, broad, and includes the entire Department of Commerce.
This request is considered burdensome, as many of the requested records are in paper format
and would require a hand search for responsive records. Please consider amending your
request by narrowing the scope of your request, or specifying the Bureau of interest, topics or
subject matter and reducing the time frame.

The Department of Commerce is decentralized and has fourteen (14) Bureaus with a FOIA
Officer in each Bureau. To assist you with determining which Bureau within the Department
you believe would provide the documents you are seeking, please visit our website:
http://www.doc@gov . (http://www.doc@gov)

The following is a list of Bureaus within the Department of Commerce:

Immediate Office of the Secretary (OS) Bureau of Economic Analysis (BEA)

Bureau of Industry and Security (BIS)

U.S. Census Bureau (Cen)

Economic Development Administration (EDA)

Economics and Statistics Administration (ESA)

International Trade Administration (ITA)



Minority Business Development Agency (MBDA)

National Oceanic and Atmospheric Administration (NOAA)

National Telecommunications and Information Administration (NTIA)
National Institute of Standards and Technology (NIST)

National Technical Information Service (NTIS)

U.S. Patent and Trademark Office (USPTO)

Office of Inspector General (OIG)

If there is no response to this letter within 30 days, we will close your request.
Harriette Boyd FOIA Specialist

DOC/OS/OPOG

202-482-1485

hboyd1@doc.gov

On Dec. 16, 2016:

This message is to confirm your request submission to the FOIAonline application: View
Request. Request information is as follows:
(https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d2810a429c)

* Tracking Number: DOC-0S-2017-000329

* Requester Name: Michael Best

* Date Submitted: 12/16/2016

* Request Status: Submitted

* Description: Records from 2015 and 2016 relating to or mentioning Wilbur Ross, including
communications received from or sent to Mr. Ross, as well as emails mentioning him.

On Dec. 16, 2016:
To Whom It May Concern:

This is a request under the Freedom of Information Act. I hereby request the following
records:

Records from 2015 and 2016 relating to or mentioning Wilbur Ross, including
communications received from or sent to Mr. Ross, as well as emails mentioning him.

I am a member of the news media and request classification as such. I have previously written
about the government and its activities for AND Magazine, MuckRock and Glomar Disclosure
and have an open arrangement with each. My articles have been widely read, with some
reaching over 100,000 readers. As such, as I have a reasonable expectation of publication and
my editorial and writing skills are well established. In addition, I discuss and comment on the
files online and make them available through the non-profit Internet Archive, disseminating
them to a large audience. While my research is not limited to this, a great deal of it, including
this, focuses on the activities and attitudes of the government itself. As such, it is not
necessary for me to demonstrate the relevance of this particular subject in advance.
Additionally, case law states that “proof of the ability to disseminate the released information
to a broad cross-section of the public is not required.” Judicial Watch, Inc. v. Dep’t of Justice,
365 F.3d 1108, 1126 (D.C. Cir. 2004); see Carney v. U.S. Dep’t of Justice, 19 F.3d 807, 814-
15 (2d Cir. 1994). Further, courts have held that "qualified because it also had “firm” plans to



299

“publish a number of . . . ‘document sets’” concerning United States foreign and national
security policy." Under this criteria, as well, I qualify as a member of the news media.
Additionally, courts have held that the news media status "focuses on the nature of the
requester, not its request. The provision requires that the request be “made by” a representative
of the news media. Id. § 552(a)(4)(A)(ii)(II). A newspaper reporter, for example, is a
representative of the news media regardless of how much interest there is in the story for
which he or she is requesting information." As such, the details of the request itself are moot
for the purposes of determining the appropriate fee category.

The requested documents will be made available to the general public, and this request is not
being made for commercial purposes.

In the event that there are fees, | would be grateful if you would inform me of the total charges
in advance of fulfilling my request. I would prefer the request filled electronically, by e-mail
attachment if available or CD-ROM if not.

Thank you in advance for your anticipated cooperation in this matter. I look forward to
receiving your response to this request within 20 business days, as the statute requires.

Sincerely,

Michael Best

Filed via MuckRock.com
E-mail (Preferred): 30904-01111736@requests.muckrock.com

For mailed responses, please address (see note):
MuckRock

DEPT MR 30904

411A Highland Ave

Somerville, MA 02144-2516

PLEASE NOTE: This request is not filed by a MuckRock staff member, but is being sent
through MuckRock by the above in order to better track, share, and manage public records
requests. Also note that improperly addressed (i.e., with the requester's name rather than
"MuckRock News" and the department number) requests might be returned as undeliverable.



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Monday, April 24, 2017 5:23 PM

To: Robert Swisher - NOAA Federal; Dennis Morgan - NOAA Federal
Cc: Lola Stith - NOAA Affiliate

Subject: Fwd: Judicial Watch v. DOC

Attachments: Doc 7 - Notice of dismissal.pdf; 17cv541 docket.pdf

Like I'd mentioned |5

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

(DION (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

---------- Forwarded message ----------

From: Bogomolny, Michael (Federal) <MBogomolny@doc.gov>
Date: Mon, Apr 24, 2017 at 2:58 PM

Subject: Judicial Watch v. DOC

To: "Graff, Mark (Federal)" <Mark.Graff(@noaa.gov>

Cc: "Lowery, Ruth Ann (Federal)" <RuthAnn.Lowery@noaa.gov>

Mark,

I'm not sure what you keep in the way of litigation records, but attached is a copy of the Notice of Dismissal and
a printout of the docket showing the minute order dismissing the case without prejudice and closing the case.

Michael Bogomolny
Acting Chief, Information Law Division
mbogomolny@doc.gov (202) 482-0703




United States Department of Commerce
Office of the General Counsel

This communication and/or any attachment may contain information that is privileged or confidential and is
intended for the limited use of those identified herein. If you are not the intended recipient or believe that you
may have received this communication in error, please reply to the sender indicating that fact and delete the
copy you received. If you are not the intended recipient, you should not print, copy, retransmit, disseminate, or
otherwise use the information.



US District Court Civil Docket

U.S. District - District of Columbia
(Washington, DC)

1:17cv541

Judicial Watch, Inc. v. U.S. Department of Commerce

This case was retrieved from the court on Monday, April 24, 2017

Date Filed: 03/24/2017
Assigned To: Judge Reggie B. Walton
Referred To:
Nature of suit: FOIA (895)
Cause: Freedom of Information Act
Lead Docket: None
Other Docket: None
Jurisdiction: U.S. Government Defendant

Litigants

Judicial Watch, Inc.
Plaintiff

U.S. Department of Commerce
Defendant

Date #
04/24/2017

Class Code: CLOSED
Closed: 04/24/2017
Statute: 05:552
Jury Demand: None
Demand Amount: $0
NOS Description: Foia

Attorneys

Chris Fedeli

ATTORNEY TO BE NOTICED
JUDICIAL WATCH, INC.

425 Third Street, Sw Suite 800
Washington , DC 20024

USA

(202) 646-5172

Fax: (202) 646-5185
Email:Cfedeli@judicialwatch.Org

Rhonda Lisa Campbell

LEAD ATTORNEY;ATTORNEY TO BE NOTICED
U.S. ATTORNEY'S OFFICE

Proceeding Text
MINUTE ORDER. In light of the plaintiff's 7 Notice of Dismissal, it is hereby ORDERED that this

Civil Division 555 Fourth Street, Nw
Washington , DC 20530

USA

(202) 252-2559

Fax: (202) 514-8780
Email:Rhonda.Campbell@usdoj.Gov

Source

case is DISMISSED WITHOUT PREJUDICE. It is further ORDERED that this case is CLOSED.
Signed by Judge Reggie B. Walton on April 24, 2017. (lcrbwl) (Entered: 04/24/2017)

04/24/2017 7
04/24/2017)

04/20/2017 6

NOTICE of Voluntary Dismissal by JUDICIAL WATCH, INC. (Fedeli, Chris) (Entered:

NOTICE of Appearance by Rhonda Lisa Campbell on behalf of U.S. DEPARTMENT OF

COMMERCE (Campbell, Rhonda) (Entered: 04/20/2017)

04/07/2017 5
04/07/2017)

04/03/2017 4

GENERAL ORDER. Signed by Judge Reggie B. Walton on April 7, 2017. (lcrbw1l) (Entered:

RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint Executed as to the United

States Attorney. Date of Service Upon United States Attorney on 3/31/2017. ( Answer due
for ALL FEDERAL DEFENDANTS by 4/30/2017.), RETURN OF SERVICE/AFFIDAVIT of Summons
and Complaint Executed on United States Attorney General. Date of Service Upon United
States Attorney General 3/30/2017., RETURN OF SERVICE/AFFIDAVIT of Summons and
Complaint Executed. U.S. DEPARTMENT OF COMMERCE served on 3/30/2017 (Attachments:




03/27/2017

03/24/2017
03/24/2017

03/24/2017

# 1 Declaration of Cristina Rotaru)(Fedeli, Chris) (Entered: 04/03/2017)

SUMMONS (3) Issued Electronically as to U.S. DEPARTMENT OF COMMERCE, U.S. Attorney
and U.S. Attorney General (Attachments: # 1 Summons, # 2 Summons, # 3 Summons)(sth)
(Entered: 03/27/2017)

Case Assigned to Judge Reggie B. Walton. (sth) (Entered: 03/27/2017)

LCVvR 7.1 CERTIFICATE OF DISCLOSURE of Corporate Affiliations and Financial Interests by
JUDICIAL WATCH, INC. (Fedeli, Chris) (Entered: 03/24/2017)

COMPLAINT against U.S. DEPARTMENT OF COMMERCE ( Filing fee $ 400 receipt number
0090-4888493) filed by JUDICIAL WATCH, INC.. (Attachments: # 1 Civil Cover Sheet, # 2
Summons U.S. Attorney for the District of Columbia, # 3 Summons U.S. Attorney General, #
4 Summons Department of Commerce)(Fedeli, Chris) (Main Document 1 replaced on
3/27/2017) (jd). Modified on 3/27/2017 to correct filing error, summons were filed in place of
complaint (jd). (Entered: 03/24/2017)

Order documents from our nationwide document retrieval service.
- OR - Call 1.866.540.8818.

Copyright © 2017 LexisNexis CourtLink, Inc. All rights reserved.
*** THIS DATA IS FOR INFORMATIONAL PURPOSES ONLY **x*




Case 1:17-cv-00541-RBW Document 7 Filed 04/24/17 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC., )
Plaintiff, 3
V. 3 Case No. 17-541-RBW
U.S. DEPARTMENT OF COMMERCE 3
Defendant. 3
)
NOTICE OF DISMISSAL

Pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(1), Plaintiff Judicial Watch, Inc. hereby
dismisses this action.
Dated: April 24, 2017 Respectfully submitted,

s/ Chris Fedeli

Chris Fedeli

DC Bar 472919

JUDICIAL WATCH, INC.

425 Third Street SW, Suite 800
Washington, DC 20024

(202) 646-5185
cfedeli@judicialwatch.org

Attorney for Plaintiff



From: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Sent: Tuesday, April 25, 2017 9:46 AM

To: Mark Graff - NOAA Federal

Cc: Lola Stith - NOAA Affiliate

Subject: Fwd: New FOIA Request - Climate Sensorship - 1066
Attachments: 2017.03.30 FOIA request to NOAA re Climate Censorship.pdf
Mark and Lola,

I

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

---------- Forwarded message ----------

From: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Date: Mon, Apr 24,2017 at 9:43 AM

Subject: New FOIA Request - Climate Sensorship

To: Mark Paese <mark.paese(@noaa.gov>

Cc: Irene Parker <irene.parker@noaa.gov>, Terrance Tielking - NOAA Federal <Terry.Tielking@noaa.gov>,
Michele Newlin - NOAA Federal <michele.newlin@noaa.gov>, Janice Owens-Cobblah <janice.owens-
cobblah@noaa.gov>

Mark,

I received this FOIA request that 1s asking for "al agency directives, instructions,
and/or other communications, including communications with the Trump administration transition
team, instructing agency and/or department staff to not use, or to remove from formal agency
communications, any climate change-related or energy-related words or phrases, including but not
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limited to “climate change,” “global warming,” “climate disruption,” “greenhouse gas emissions,”
“emissions reductions,” and/or “Paris agreement,” and any related words or phrases".

o
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attached the request.

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service
202-308-4959

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"



March 30, 2017

VIA ELECTRONIC MAIL

FOIA Officer

Public Reference Facility (SOU1000)

1305 East-West Highway, Room 9719 (SSMC3)
Silver Spring, MD 20910

FOIA@noaa.gov

Re: Freedom of Information Act Request: Climate Censorship

Dear FOIA Officer:

This is a request under the Freedom of Information Act, 5 U.S.C. § 552, as amended (“FOIA”),
from the Center for Biological Diversity (“Center”), a non-profit organization that works to
secure a future for all species hovering on the brink of extinction through science, law, and
creative media, and to fulfill the continuing educational goals of its membership and the general
public in the process.

REQUESTED RECORDS

The Center requests from the National Oceanic and Atmospheric Administration (“NOAA™) all
agency directives, instructions, and/or other communications, including communications with the
Trump administration transition team, instructing agency and/or department staff to not use, or to
remove from formal agency communications, any climate change-related or energy-related
words or phrases, including but not limited to “climate change,” “global warming,” “climate
disruption,” “greenhouse gas emissions,” “emissions reductions,” and/or “Paris agreement,” and
any related words or phrases.

99 ¢¢

For purposes of this request, “records” is consistent with the meaning of the term under FOIA.
This includes, but is not limited to, documents of any kind including electronic as well as paper
documents, e-mails, writings (handwritten, typed, electronic or otherwise produced, reproduced
or stored), correspondence, letters, memoranda, reports, consultations, papers, studies, notes,
field notes, recordings, telephone conversation recordings, voice mails, telephone logs,
messages, instant messages, G-chats, text messages, chats, telefaxes, data, data bases, drawings,
surveys, graphs, charts, photographs, videos, meeting notes or minutes, electronic and magnetic
recordings of meetings, maps, GIS layers, GPS, UTM, LiDAR, CDs, and any other compilations
of data from which information can be obtained. All of the foregoing is included in this request
if it is in NOAA’s possession and control. If such records are no longer under the control of



NOAA but were at any time, please refer this request to the relevant federal agency or agencies.
This request is being sent to the headquarters for NOAA with the understanding that it will be
forwarded to any other agency offices where responsive records may be located.

This request is not meant to exclude any other records that, although not specially requested, are
reasonably related to the subject matter of this request. If you or your office have destroyed or
determine to withhold any records that could be reasonably construed to be responsive to this
request, I ask that you indicate this fact and the reasons therefore in your response.

Under the FOIA Improvement Act of 2016, agencies are prohibited from denying requests for
information under FOIA unless the agency reasonably believes release of the information will
harm an interest that is protected by the exemption. FOIA Improvement Act of 2016 (Public
Law No. 114-185), codified at 5 U.S.C. § 552(a)(8)(A).

If you decide to invoke a FOIA exemption, please include sufficient information for us to assess
the basis for the exemption, including any interest(s) that would be harmed by release. Please
include a detailed ledger which includes:

1. Basic factual material about each withheld record, including the originator, date,
length, general subject matter, and location of each item; and

2. Complete explanations and justifications for the withholding, including the
specific exemption(s) under which the record (or portion thereof) was withheld
and a full explanation of how each exemption applies to the withheld material.
Such statements will be helpful in deciding whether to appeal an adverse
determination. Your written justification may help to avoid litigation.

In addition, if you determine that portions of the records requested are exempt from disclosure,
we request that you segregate the exempt portions and mail the non-exempt portions of such
records to my attention at the address below within the statutory time limit. 5 U.S.C. § 552(b).

The Center is willing to receive records on a rolling basis.

FORMAT OF REQUESTED RECORDS

Under FOIA, you are obligated to provide records in a readily-accessible electronic format and
in the format requested. See, e.g., 5 U.S.C. § 552(a)(3)(B) (“In making any record available to a
person under this paragraph, an agency shall provide the record in any form or format requested
by the person if the record is readily reproducible by the agency in that form or format.”).
“Readily-accessible” means text-searchable and OCR-formatted. See 5 U.S.C. § 552(a)(3)(B).
Please provide all records in a readily-accessible, electronic .pdf format. Additionally, please
provide the records either in (1) load-ready format with a CSV file index or excel spreadsheet, or
if that is not possible; (2) in .pdf format, without any “portfolios” or “embedded files.”

Portfolios and embedded files within files are not readily-accessible. Please do not provide the
records in a single, or “batched,” .pdf file. We appreciate the inclusion of an index.




RECORD DELIVERY

We appreciate your help in expeditiously obtaining a determination on the requested records. As
mandated in FOIA, we anticipate a reply within 20 working days. 5 U.S.C. § 552(a)(6)(A)(1).
Failure to comply within the statutory timeframe may result in the Center taking additional steps
to ensure timely receipt of the requested materials. Please provide a complete reply as
expeditiously as possible. You may email or mail copies of the requested records to:

Margaret E. Townsend

Center for Biological Diversity
P.O.Box 11374

Portland, OR 97211
mtownsend@biologicaldiversity.org

If you find that this request is unclear, or if the responsive records are voluminous, please call me
at (971) 717-6409 to discuss the scope of this request.

REQUEST FOR FEE WAIVER

FOIA was designed to provide citizens a broad right to access government records. FOIA’s
basic purpose is to “open agency action to the light of public scrutiny,” with a focus on the
public’s “right to be informed about what their government is up to.” U.S. Dep’t of Justice v.
Reporters Comm. for Freedom of Press, 489 U.S. 749, 773-74 (1989) (internal quotation and
citations omitted). In order to provide public access to this information, FOIA’s fee waiver
provision requires that “[d]Jocuments shall be furnished without any charge or at a [reduced]
charge,” if the request satisfies the standard. 5 U.S.C. § 552(a)(4)(A)(ii1). FOIA’s fee waiver
requirement is “liberally construed.” Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309, 1310 (D.C.
Cir. 2003); Forest Guardians v. U.S. Dept. of Interior, 416 F.3d 1173, 1178 (10th Cir. 2005).

The 1986 fee waiver amendments were designed specifically to provide non-profit organizations
such as the Center access to government records without the payment of fees. Indeed, FOIA’s
fee waiver provision was intended “to prevent government agencies from using high fees to
discourage certain types of requesters and requests,” which are “consistently associated with
requests from journalists, scholars, and non-profit public interest groups.” Ettlinger v. FBI, 596
F.Supp. 867, 872 (D. Mass. 1984) (emphasis added). As one Senator stated, “[a]gencies should
not be allowed to use fees as an offensive weapon against requesters seeking access to
Government information ... .” 132 Cong. Rec. S. 14298 (statement of Senator Leahy).

1. The Center Qualifies for a Fee Waiver.

Under FOIA, a party is entitled to a fee waiver when “disclosure of the information is in the
public interest because it is likely to contribute significantly to public understanding of the
operations or activities of the [Federal] government and is not primarily in the commercial
interest of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii)). The Department of Commerce FOIA
regulations at 15 C.F.R. § 4.11(]) establish the same standard.



Thus, the NOAA must consider four factors to determine whether a request is in the public
interest: (1) whether the subject of the requested records concerns “the operations or activities of
the Federal government,” (2) whether the disclosure is “likely to contribute” to an understanding
of government operations or activities, (3) whether the disclosure “will contribute to public
understanding” of a reasonably-broad audience of persons interested in the subject, and (4)
whether the disclosure is likely to contribute “significantly” to public understanding of
government operations or activities. 40 C.F.R. § 2.107(1)(2). As shown below, the Center meets
each of these factors.

A. The Subject of This Request Concerns “The Operations and Activities of the
Government.”

The subject matter of this request concerns the operations and activities of the NOAA. This
request asks for all agency directives, instructions, and/or other communications, including
communications with the Trump administration transition team, instructing agency and/or
department staff to not use, or to remove from formal agency communications, any climate
change-related or energy-related words or phrases, including but not limited to “climate change,”
“global warming,” “climate disruption,” “greenhouse gas emissions,” “emissions reductions,”
and/or “Paris agreement,” and any related words or phrases.
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This FOIA will provide the Center and the public with crucial insight into government activities
by making public any directives, instructions, or other communications instructing agency or
department staff to not use, or to remove from formal agency communications, any climate- or
energy-related words or phrases. It is clear that the NOAA’s communications policies involve a
specific and identifiable activity of the government, in this case the executive branch agency, the
NOAA. Judicial Watch, 326 F.3d at 1313 (“[R]easonable specificity is all that FOIA requires
with regard to this factor”) (internal quotations omitted). Thus, the Center meets this factor.

B. Disclosure is “Likely to Contribute” to an Understanding of Government Operations
or Activities.

The requested records are meaningfully informative about government operations or activities
and will contribute to an increased understanding of those operations and activities by the public.

Disclosure of the requested records will allow the Center to convey to the public information
about the factors and motives underlying department or agency communications relating to
climate change, as they may bear on agency or department abilities to accurately communicate
information about climate change impacts, science, policy, or government information
previously developed that may affect public’s understanding of government activity as it relates
to the quality of the human environment. Once the information is made available, the Center
will analyze it and present it to its 1.2 million members and online activists and the general
public in a manner that will meaningfully enhance the public’s understanding of government
activities by making public any directives, instructions, or other communications instructing
agency or department staff to not use, or to remove from formal agency communications, any
climate- or energy-related words or phrases.



Thus, the requested records are likely to contribute to an understanding of NOAA operations and
activities.

C. Disclosure of the Requested Records Will Contribute to a Reasonably Broad
Audience of Interested Persons’ Understanding of Any Federal Directive to Remove
References to “Climate Change” in Government Materials.

The requested records will contribute to public understanding of how public directives,
instructions, or other communications instructing agency or department staff to not use, or to
remove from formal agency communications, any climate- or energy-related words or phrases
are consistent with the goals and purposes of the agency, as well as whether they are aligned with
federal environmental laws and regulations. Whether there are directives to remove references to
“climate change” in government records generally, and specifically whether the NOAA has
received a directive to remove references to “climate change” or ban the use of the phrase and
other related phrases, are areas of interest to a reasonably-broad segment of the public. The
Center will use the information it obtains from the disclosed records to educate the public at
large about factors and motives underlying department or agency communications relating to
climate change, as they may bear on agency or department abilities to accurately communicate
information about climate change impacts, science, policy, or government information
previously developed that may affect public’s understanding of government activity as it relates
to the quality of the human environment. See W. Watersheds Proj. v. Brown, 318 F.Supp.2d
1036, 1040 (D. Idaho 2004) (“... find[ing] that WWP adequately specified the public interest to
be served, that is, educating the public about the ecological conditions of the land managed by
the BLM and also how ... management strategies employed by the BLM may adversely affect
the environment.”).

Through the Center’s synthesis and dissemination (by means discussed in Section II, below),
disclosure of information contained in and gleaned from the requested records will contribute to
a broad audience of persons who are interested in the subject matter. Ettlinger v. FBI, 596
F.Supp. at 876 (benefit to a population group of some size distinct from the requester alone is
sufficient); Carney v. Dep’t of Justice, 19 F.3d 807, 815 (2d Cir. 1994), cert. denied, 513 U.S.
823 (1994) (applying “public” to require a sufficient “breadth of benefit” beyond the requester’s
own interests); Cmty. Legal Servs. v. Dep’t of Hous. & Urban Dev., 405 F.Supp.2d 553, 557
(E.D. Pa. 2005) (in granting fee waiver to community legal group, court noted that while the
requester’s “work by its nature is unlikely to reach a very general audience,” “there is a segment

of the public that is interested in its work™).
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Indeed, the public does not currently have an ability to easily evaluate the requested records,
which concern factors and motives underlying department or agency communications relating to
climate change, as they may bear on agency or department abilities to accurately communicate
information about climate change impacts, science, policy, or government information
previously developed that may affect public’s understanding of government activity as it relates
to the quality of the human environment that are not currently in the public domain. See Cmty.
Legal Servs. v. HUD, 405 F.Supp.2d 553, 560 (D. Pa. 2005) (because requested records “clarify
important facts” about agency policy, “the CLS request would likely shed light on information
that is new to the interested public.”). As the Ninth Circuit observed in McClellan Ecological



Seepage Situation v. Carlucci, 835 F.2d 1282, 1286 (9th Cir. 1987), “[FOIA] legislative history
suggests that information [has more potential to contribute to public understanding] to the degree
that the information is new and supports public oversight of agency operations... .”!

Disclosure of these records is not only “likely to contribute,” but is certain to contribute, to
public understanding of government activities by making public any directives, instructions, or
other communications instructing agency or department staff to not use, or to remove from
formal agency communications, any climate- or energy-related words or phrases. The public is
always well served when it knows how the government conducts its activities, particularly
matters touching on legal questions. Hence, there can be no dispute that disclosure of the
requested records to the public will educate the public about factors and motives underlying
department or agency communications relating to climate change, as they may bear on agency or
department abilities to accurately communicate information about climate change impacts,
science, policy, or government information previously developed that may affect public’s
understanding of government activity as it relates to the quality of the human environment.

D. Disclosure is Likely to Contribute Significantly to Public Understanding of
Government Operations or Activities.

The Center is not requesting these records merely for their intrinsic informational value.
Disclosure of the requested records will significantly enhance the public’s understanding of
government activities by making public any directives, instructions, or other communications
instructing agency or department staff to not use, or to remove from formal agency
communications, any climate- or energy-related words or phrases, as compared to the level of
public understanding that exists prior to the disclosure. Indeed, public understanding will be
significantly increased as a result of disclosure because the requested records will help reveal the
factors and motives underlying department or agency communications relating to climate
change, as they may bear on agency or department abilities to accurately communicate
information about climate change impacts, science, policy, or government information
previously developed that may affect public’s understanding of government activity as it relates
to the quality of the human environment.

The records are also certain to shed light on NOAA’s compliance with its own purpose and
goals, as well as federal environmental laws and regulations. Such public oversight of agency
action is vital to our democratic system and clearly envisioned by the drafters of the FOIA.
Thus, the Center meets this factor as well.

11. The Center has a Demonstrated Ability to Disseminate the Requested Information
Broadly.

The Center is a non-profit organization that informs, educates, and counsels the public regarding
environmental issues, policies, and laws relating to environmental issues. The Center has been

" In this connection, it is immaterial whether any portion of the Center’s request may currently be in
the public domain because the Center requests considerably more than any piece of information that
may currently be available to other individuals. See Judicial Watch, 326 F.3d at 1315.



substantially involved in the activities of numerous government agencies for over 25 years, and
has consistently displayed its ability to disseminate information granted to it through FOIA.

In consistently granting the Center’s fee-waivers, agencies have recognized: (1) that the
information requested by the Center contributes significantly to the public’s understanding of the
government’s operations or activities; (2) that the information enhances the public’s
understanding to a greater degree than currently exists; (3) that the Center possesses the expertise
to explain the requested information to the public; (4) that the Center possesses the ability to
disseminate the requested information to the general public; (5) and that the news media
recognizes the Center as an established expert in the field of imperiled species, biodiversity, and
impacts on protected species. The Center’s track record of active participation in oversight of
governmental activities and decision-making, and its consistent contribution to the public’s
understanding of those activities as compared to the level of public understanding prior to
disclosure are well established.

The Center intends to use the records requested here similarly. The Center’s work appears in
more than 2,500 news stories online and in print, radio and TV per month, including regular
reporting in such important outlets as The New York Times, Washington Post, and Los Angeles
Times. Many media outlets have reported on government agencies removing references to
climate change from communications, utilizing information obtained by the Center from federal
agencies including NOAA. In 2016, more than 2 million people visited the Center’s extensive
website, viewing a total of more than 5.2 million pages. The Center sends out more than 277
email newsletters and action alerts per year to more than 1.2 million members and supporters.
Three times a year, the Center sends printed newsletters to more than 52,343 members. More
than 199,000 people have “liked” the Center on Facebook, and there are regular postings
regarding the removal of terms related to climate change from federal government materials.
The Center also regularly tweets to more than 49,700 followers on Twitter. The Center intends
to use any or all of these far-reaching media outlets to share with the public information obtained
as a result of this request.

Public oversight and enhanced understanding of the NOAA’s duties is absolutely necessary. In
determining whether disclosure of requested information will contribute significantly to public
understanding, a guiding test is whether the requester will disseminate the information to a
reasonably-broad audience of persons interested in the subject. Carney v U.S. Dept. of Justice,
19 F.3d 807 (2nd Cir. 1994). The Center need not show how it intends to distribute the
information, because “[n]othing in FOIA, the [agency] regulation, or our case law require[s] such
pointless specificity.” Judicial Watch, 326 F.3d at 1314. It is sufficient for the Center to show
how it distributes information to the public generally. Id.

I11. Obtaining the Requested Records is of No Commercial Interest to the Center.

Access to government records, disclosure forms, and similar materials through FOIA requests is
essential to the Center’s role of educating the general public. Founded in 1994, the Center is a
501(c)(3) nonprofit conservation organization (EIN: 27-3943866) with more than 1.2 million
members and online activists dedicated to the protection of endangered and threatened species
and wild places. The Center has no commercial interest and will realize no commercial benefit
from the release of the requested records.



IV. Conclusion

For all of the foregoing reasons, the Center qualifies for a full fee-waiver. We hope that the
NOAA will immediately grant this fee waiver request and begin to search and disclose the
requested records without any unnecessary delays.

If you have any questions, please contact me at (971) 717-6409 or foia@biologicaldiversity.org.
All records and any related correspondence should be sent to my attention at the address below.

Sincerely,

Margaret E. Townsend

Open Government Staff Attorney

CENTER FOR BIOLOGICAL DIVERSITY
P.O. Box 11374

Portland, OR 97211-0374
foia@biologicaldiversity.org




From: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>

Sent: Wednesday, April 26, 2017 11:59 AM

To: Mark Graff - NOAA Federal; Stewart, Korrina (US - Arlington)

Cc: Knox, Christopher S (US - Austin); Devine, Eamon (US - Arlington)
Subject: RE: Meeting recap

Mark,

Hope all is well with you. Do you have a few minutes this week or next to catch up on your disclosure approach? We do
have a few potential vehicles.

Also, I'm sure you saw the announcement last week from OIP about the new FOIA Portal, but | thought I'd drop you a
note since | noticed that the deadline to register and submit feedback is this Friday, April 28",

https://www.justice.gov/oip/blog/oip-seeks-your-participation-development-national-foia-portal

Best regards,

Sue.

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: +1 DS

www.deloitte.com

From: Seeley, Sue (US - Parsippany)

Sent: Monday, March 13,2017 11:17 AM

To: 'Mark Graff - NOAA Federal' <mark.graff@noaa.gov>; Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>
Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Devine, Eamon (US - Arlington)
<eadevine@DELOITTE.com>

Subject: RE: Meeting recap

Mark,

It was a pleasure speaking with you again the other week. As we discussed, Deloitte is providing follow-ups to
our conversation in two areas — (1) sample descriptions of direct gap support and diagnostic services we have
provided to other agencies and (2) information regarding potential vehicles with Deloitte.

Immediate Gap Support

Faced with increasing internal and external requests to identify and disclose information, NOAA may need
immediate support to prevent delays in responding from occurring or growing. Deloitte can provide
professionals with experience in assisting agencies in identifying, collecting, and reviewing requested
information. As described below, this direct support will provide valuable insight for any diagnostic services as
well.

Sample Diagnostic Services
In seeking to improve and streamline information disclosure procedures, whether from agency or Congressional
request, pursuant to the Freedom of Information Act (FOIA), or litigation discovery requirements, an agency




should first perform a diagnosis of their current program to identify current efficiencies, potential gaps, and
better define requirements for improvement. This diagnostic should include three (3) steps:
Step 1: Define and Map Existing Process.
Combining direct support for the agency’s data request process (using Deloitte staff to perform
all steps in the current workflow) with interviews of key stakeholders in the existing process,
Deloitte will identify all elements of the current approach. In addition, Deloitte will evaluate all
workflow and technologies used throughout the lifecycle of responding to a data request.
Step 2: Gap Analysis — evaluation of existing people, process, and technology.
Based on the direct support and interviews conducted in Step 1, Deloitte will identify:

e People: how best to leverage current agency staff and subject matter expertise as well as needs for
staff growth and augmentation (e.g. contractor support).

e Process: the impact of gaps in process and workflow. For example, the impact of gaps between
data response and business teams that may lead to under- or over-collection of potentially
responsive material.

e Technology: how best to leverage current technologies in use at the agency and identification of
additional technology options available in the marketplace, including how best to utilize
technology within an optimized workflow.

Step 3: Prepare Report and Recommendations.
Based on Steps 1 and 2, Deloitte will prepare a summary report of existing process, gap analysis,
and recommendations, including a range of workflow optimization, staffing recommendations,
and technology options.

Potential Contract Vehicles:

We are in on-going conversations with our colleagues to determine if there are any active contract vehicles
between both NOAA and Commerce that would be applicable for you in this situation. I will follow-up with
you again later this week with more information.

In addition, Deloitte has GSA schedule that matches the scope of the diagnostic services described above —
GSA Schedule 36, 51-508. This schedule has the advantage of a select population of contractors allowing for a
shorter timeline for procurement.

Perhaps it might make sense to chat again once I have additional information on contract vehicles later this
week?

Best Regards,

Sue.

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: +1 DS

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, March 1, 2017 1:29 PM

To: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>

Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>;
Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Outstanding--thank you Korrina. I appreciate the follow up. I'll also circle back after I have a chance to speak
with the Director of our Cyber Security Division (Robert Hembrook) to get a read on the extent of their burden
with data calls. Thanks again,



Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

D (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Mar 1, 2017 at 1:12 PM, Stewart, Korrina (US - Arlington) <kostewart@deloitte.com> wrote:

Hey Mark,

Thanks again for coordinating today. Very nice to meet Rob and Dennis!

So as our team shared, we have seen similar problems facing other agencies and have worked with them on
solutions, but while we understand you need more robust workflow management and reporting from your
solution, the collaborative and real-time nature of your current solution is far ahead of others facing similar
challenges.

As discussed, we have found that the most effective way to identify sources for efficiency, innovation, and
improvement is a combination of “boots-on-the-ground” support and diagnostic interviews to elicit stakeholder
perspectives. In instances where we haven’t been able to place an individual with an agency to learn “on the
job,” we have used limited shadowing instead, but we agree with you that hands on experience is the best
approach. That being said...

By next Friday, March 10", our team will get back to you with the following:
(1) Sample scopes/statements of work for where we have done this in the past

(2) Information about potential vehicles for working with Deloitte

Copied on the email are Chris, Sue and Eamon so that you have all of our email addresses and can pass them
on.



In the meantime, please feel free to reach out if any questions come up.

Talk to you soon,

Korrina

This message (including any attachments) contains confidential information intended for a specific individual
and purpose, and is protected by law. If you are not the intended recipient, you should delete this message and
any disclosure, copying, or distribution of this message, or the taking of any action based on it, by you is
strictly prohibited.

v.E.1



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, April 26, 2017 12:56 PM

To: Seeley, Sue (US - Parsippany)

Cc: Stewart, Korrina (US - Arlington); Knox, Christopher S (US - Austin); Devine, Eamon (US -
Arlington)

Subject: Re: Meeting recap

Hi Sue--

My first availability would likely be on Monday, May 1. Does that work on your end to touch base?

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)

National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 26, 2017 at 11:59 AM, Seeley, Sue (US - Parsippany) <sseeley@deloitte.com> wrote:

Mark,

Hope all is well with you. Do you have a few minutes this week or next to catch up on your disclosure approach? We
do have a few potential vehicles.

Also, I'm sure you saw the announcement last week from OIP about the new FOIA Portal, but | thought I’d drop you a
note since | noticed that the deadline to register and submit feedback is this Friday, April 28",

https://www.justice.gov/oip/blog/oip-seeks-your-participation-development-national-foia-portal

Best regards,

Sue.



Sue Seeley

Deloitte Transactions and Business Analytics
Tel/Mobile: +

www.deloitte.com

From: Seeley, Sue (US - Parsippany)

Sent: Monday, March 13,2017 11:17 AM

To: 'Mark Graff - NOAA Federal' <mark.graff@noaa.gov>; Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>
Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Devine, Eamon (US - Arlington)
<eadevine@DELOITTE.com>

Subject: RE: Meeting recap

Mark,

It was a pleasure speaking with you again the other week. As we discussed, Deloitte is providing follow-ups to
our conversation in two areas — (1) sample descriptions of direct gap support and diagnostic services we have
provided to other agencies and (2) information regarding potential vehicles with Deloitte.

Immediate Gap Support

Faced with increasing internal and external requests to identify and disclose information, NOAA may need
immediate support to prevent delays in responding from occurring or growing. Deloitte can provide
professionals with experience in assisting agencies in identifying, collecting, and reviewing requested
information. As described below, this direct support will provide valuable insight for any diagnostic services as
well.

Sample Diagnostic Services

In seeking to improve and streamline information disclosure procedures, whether from agency or
Congressional request, pursuant to the Freedom of Information Act (FOIA), or litigation discovery
requirements, an agency should first perform a diagnosis of their current program to identify current
efficiencies, potential gaps, and better define requirements for improvement. This diagnostic should include
three (3) steps:

Step 1: Define and Map Existing Process.

Combining direct support for the agency’s data request process (using Deloitte staff to perform
all steps in the current workflow) with interviews of key stakeholders in the existing process,
Deloitte will identify all elements of the current approach. In addition, Deloitte will evaluate all
workflow and technologies used throughout the lifecycle of responding to a data request.
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Step 2: Gap Analysis — evaluation of existing people, process, and technology.
Based on the direct support and interviews conducted in Step 1, Deloitte will identify:

e People: how best to leverage current agency staff and subject matter expertise as
well as needs for staff growth and augmentation (e.g. contractor support).

e Process: the impact of gaps in process and workflow. For example, the impact of
gaps between data response and business teams that may lead to under- or over-
collection of potentially responsive material.

e Technology: how best to leverage current technologies in use at the agency and
identification of additional technology options available in the marketplace, including
how best to utilize technology within an optimized workflow.
Step 3: Prepare Report and Recommendations.
Based on Steps 1 and 2, Deloitte will prepare a summary report of existing process, gap

analysis, and recommendations, including a range of workflow optimization, staffing
recommendations, and technology options.

Potential Contract Vehicles:

We are in on-going conversations with our colleagues to determine if there are any active contract vehicles
between both NOAA and Commerce that would be applicable for you in this situation. I will follow-up with
you again later this week with more information.

In addition, Deloitte has GSA schedule that matches the scope of the diagnostic services described above —
GSA Schedule 36, 51-508. This schedule has the advantage of a select population of contractors allowing for a
shorter timeline for procurement.

Perhaps it might make sense to chat again once I have additional information on contract vehicles later this
week?

Best Regards,

Sue.

Sue Seeley
Deloitte Transactions and Business Analytics



Tel/Mobile: +
www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, March 1, 2017 1:29 PM

To: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>

Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>;
Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Outstanding--thank you Korrina. I appreciate the follow up. I'll also circle back after I have a chance to speak
with the Director of our Cyber Security Division (Robert Hembrook) to get a read on the extent of their burden
with data calls. Thanks again,

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)

National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Mar 1, 2017 at 1:12 PM, Stewart, Korrina (US - Arlington) <kostewart@deloitte.com> wrote:

Hey Mark,

Thanks again for coordinating today. Very nice to meet Rob and Dennis!

So as our team shared, we have seen similar problems facing other agencies and have worked with them on
solutions, but while we understand you need more robust workflow management and reporting from your
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solution, the collaborative and real-time nature of your current solution is far ahead of others facing similar
challenges.

As discussed, we have found that the most effective way to identify sources for efficiency, innovation, and
improvement is a combination of “boots-on-the-ground” support and diagnostic interviews to elicit
stakeholder perspectives. In instances where we haven’t been able to place an individual with an agency to
learn “on the job,” we have used limited shadowing instead, but we agree with you that hands on experience
is the best approach. That being said...

By next Friday, March 10", our team will get back to you with the following:
(1) Sample scopes/statements of work for where we have done this in the past

(2) Information about potential vehicles for working with Deloitte

Copied on the email are Chris, Sue and Eamon so that you have all of our email addresses and can pass them
on.

In the meantime, please feel free to reach out if any questions come up.

Talk to you soon,

Korrina

This message (including any attachments) contains confidential information intended for a specific individual
and purpose, and is protected by law. If you are not the intended recipient, you should delete this message and
any disclosure, copying, or distribution of this message, or the taking of any action based on it, by you is
strictly prohibited.

v.E.1



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, April 26, 2017 3:30 PM
To: Seeley, Sue (US - Parsippany)
Subject: Re: Meeting recap

8:00 am would work great for a brief discussion. Do you want to send me a scheduling invitation with the call-
in?

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DI (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 26, 2017 at 1:20 PM, Seeley, Sue (US - Parsippany) <sseeley@deloitte.com> wrote:

Hi Mark,

| hate to do this to you, but would 5pm work? About 4 times a year | participate in a leadership development program
with some of the younger women in Deloitte. We call it “Pay It Forward” and we spend a day with them focused on
understanding what their natural talents and capabilities are and how to use those in a collaborative setting. But
unfortunately, our session is 8:30am — 5pm on Monday. | can also do 8am if you prefer earlier in the day. If those
times don’t work, | am sure we are given a lunch break and we could try for that.

Best,

Sue.

Sue Seeley

Deloitte Transactions and Business Analytics
Tel/Mobile: +

www.deloitte.com




From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, April 26, 2017 12:56 PM

To: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>

Cc: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>; Knox, Christopher S (US - Austin)
<csknox@deloitte.com>; Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Hi Sue--

My first availability would likely be on Monday, May 1. Does that work on your end to touch base?

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

DION (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Apr 26, 2017 at 11:59 AM, Seeley, Sue (US - Parsippany) <sseeley@deloitte.com> wrote:

Mark,

Hope all is well with you. Do you have a few minutes this week or next to catch up on your disclosure approach? We
do have a few potential vehicles.

Also, I'm sure you saw the announcement last week from OIP about the new FOIA Portal, but | thought I'd drop you a
note since | noticed that the deadline to register and submit feedback is this Friday, April 28".



https://www.justice.gov/oip/blog/oip-seeks-your-participation-development-national-foia-portal

Best regards,

Sue.

Sue Seeley

Deloitte Transactions and Business Analytics
Tel/Mobile: +

www.deloitte.com

From: Seeley, Sue (US - Parsippany)

Sent: Monday, March 13,2017 11:17 AM

To: 'Mark Graff - NOAA Federal' <mark.graff@noaa.gov>; Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>
Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Devine, Eamon (US - Arlington)
<eadevine@DELOITTE.com>

Subject: RE: Meeting recap

Mark,

It was a pleasure speaking with you again the other week. As we discussed, Deloitte is providing follow-ups
to our conversation in two areas — (1) sample descriptions of direct gap support and diagnostic services we
have provided to other agencies and (2) information regarding potential vehicles with Deloitte.

Immediate Gap Support

Faced with increasing internal and external requests to identify and disclose information, NOAA may need
immediate support to prevent delays in responding from occurring or growing. Deloitte can provide
professionals with experience in assisting agencies in identifying, collecting, and reviewing requested
information. As described below, this direct support will provide valuable insight for any diagnostic services
as well.

Sample Diagnostic Services

In seeking to improve and streamline information disclosure procedures, whether from agency or
Congressional request, pursuant to the Freedom of Information Act (FOIA), or litigation discovery
requirements, an agency should first perform a diagnosis of their current program to identify current
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efficiencies, potential gaps, and better define requirements for improvement. This diagnostic should include
three (3) steps:

Step 1: Define and Map Existing Process.
Combining direct support for the agency’s data request process (using Deloitte staff to perform
all steps in the current workflow) with interviews of key stakeholders in the existing process,
Deloitte will identify all elements of the current approach. In addition, Deloitte will evaluate
all workflow and technologies used throughout the lifecycle of responding to a data request.
Step 2: Gap Analysis — evaluation of existing people, process, and technology.

Based on the direct support and interviews conducted in Step 1, Deloitte will identify:

e People: how best to leverage current agency staff and subject matter expertise as
well as needs for staff growth and augmentation (e.g. contractor support).

e Process: the impact of gaps in process and workflow. For example, the impact of
gaps between data response and business teams that may lead to under- or over-
collection of potentially responsive material.

e Technology: how best to leverage current technologies in use at the agency and
identification of additional technology options available in the marketplace, including
how best to utilize technology within an optimized workflow.
Step 3: Prepare Report and Recommendations.
Based on Steps 1 and 2, Deloitte will prepare a summary report of existing process, gap

analysis, and recommendations, including a range of workflow optimization, staffing
recommendations, and technology options.

Potential Contract Vehicles:

We are in on-going conversations with our colleagues to determine if there are any active contract vehicles
between both NOAA and Commerce that would be applicable for you in this situation. I will follow-up with
you again later this week with more information.

In addition, Deloitte has GSA schedule that matches the scope of the diagnostic services described above —
GSA Schedule 36, 51-508. This schedule has the advantage of a select population of contractors allowing for
a shorter timeline for procurement.

Perhaps it might make sense to chat again once I have additional information on contract vehicles later this
week?



Best Regards,

Sue.

Sue Seeley

Deloitte Transactions and Business Analytics
Tel/Mobile: +

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, March 1, 2017 1:29 PM

To: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>

Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>;
Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Outstanding--thank you Korrina. I appreciate the follow up. I'll also circle back after I have a chance to
speak with the Director of our Cyber Security Division (Robert Hembrook) to get a read on the extent of their
burden with data calls. Thanks again,

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)

National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

DION (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Mar 1, 2017 at 1:12 PM, Stewart, Korrina (US - Arlington) <kostewart@deloitte.com> wrote:

Hey Mark,



Thanks again for coordinating today. Very nice to meet Rob and Dennis!

So as our team shared, we have seen similar problems facing other agencies and have worked with them on
solutions, but while we understand you need more robust workflow management and reporting from your
solution, the collaborative and real-time nature of your current solution is far ahead of others facing similar
challenges.

As discussed, we have found that the most effective way to identify sources for efficiency, innovation, and
improvement is a combination of “boots-on-the-ground” support and diagnostic interviews to elicit
stakeholder perspectives. In instances where we haven’t been able to place an individual with an agency to
learn “on the job,” we have used limited shadowing instead, but we agree with you that hands on experience
is the best approach. That being said...

By next Friday, March 10", our team will get back to you with the following:
(1) Sample scopes/statements of work for where we have done this in the past

(2) Information about potential vehicles for working with Deloitte

Copied on the email are Chris, Sue and Eamon so that you have all of our email addresses and can pass them
on.

In the meantime, please feel free to reach out if any questions come up.

Talk to you soon,

Korrina

This message (including any attachments) contains confidential information intended for a specific
individual and purpose, and is protected by law. If you are not the intended recipient, you should delete this
message and any disclosure, copying, or distribution of this message, or the taking of any action based on it,
by you is strictly prohibited.



v.E.1



From: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>

Sent: Wednesday, April 26, 2017 1:21 PM
To: Mark Graff - NOAA Federal
Subject: RE: Meeting recap

Hi Mark,

| hate to do this to you, but would 5pm work? About 4 times a year | participate in a leadership development program
with some of the younger women in Deloitte. We call it “Pay It Forward” and we spend a day with them focused on
understanding what their natural talents and capabilities are and how to use those in a collaborative setting. But
unfortunately, our session is 8:30am — 5pm on Monday. | can also do 8am if you prefer earlier in the day. If those times
don’t work, | am sure we are given a lunch break and we could try for that.

Best,

Sue.

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: +1 DS

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, April 26, 2017 12:56 PM

To: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>

Cc: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>; Knox, Christopher S (US - Austin)
<csknox@deloitte.com>; Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Hi Sue--

My first availability would likely be on Monday, May 1. Does that work on your end to touch base?

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DI (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 26,2017 at 11:59 AM, Seeley, Sue (US - Parsippany) <sseeley@deloitte.com> wrote:

Mark,



Hope all is well with you. Do you have a few minutes this week or next to catch up on your disclosure approach? We
do have a few potential vehicles.

Also, I'm sure you saw the announcement last week from OIP about the new FOIA Portal, but | thought I'd drop you a
note since | noticed that the deadline to register and submit feedback is this Friday, April 28",

https://www.justice.gov/oip/blog/oip-seeks-your-participation-development-national-foia-portal

Best regards,

Sue.

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: + S

www.deloitte.com

From: Seeley, Sue (US - Parsippany)

Sent: Monday, March 13,2017 11:17 AM

To: 'Mark Graff - NOAA Federal' <mark.graff@noaa.gov>; Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>
Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Devine, Eamon (US - Arlington)
<eadevine@DELOITTE.com>

Subject: RE: Meeting recap

Mark,

It was a pleasure speaking with you again the other week. As we discussed, Deloitte is providing follow-ups to
our conversation in two areas — (1) sample descriptions of direct gap support and diagnostic services we have
provided to other agencies and (2) information regarding potential vehicles with Deloitte.

Immediate Gap Support




Faced with increasing internal and external requests to identify and disclose information, NOAA may need
immediate support to prevent delays in responding from occurring or growing. Deloitte can provide
professionals with experience in assisting agencies in identifying, collecting, and reviewing requested
information. As described below, this direct support will provide valuable insight for any diagnostic services as
well.

Sample Diagnostic Services

In seeking to improve and streamline information disclosure procedures, whether from agency or
Congressional request, pursuant to the Freedom of Information Act (FOIA), or litigation discovery
requirements, an agency should first perform a diagnosis of their current program to identify current
efficiencies, potential gaps, and better define requirements for improvement. This diagnostic should include
three (3) steps:

Step 1: Define and Map Existing Process.
Combining direct support for the agency’s data request process (using Deloitte staff to perform
all steps in the current workflow) with interviews of key stakeholders in the existing process,
Deloitte will identify all elements of the current approach. In addition, Deloitte will evaluate all
workflow and technologies used throughout the lifecycle of responding to a data request.

Step 2: Gap Analysis — evaluation of existing people, process, and technology.

Based on the direct support and interviews conducted in Step 1, Deloitte will identify:

e People: how best to leverage current agency staff and subject matter expertise as
well as needs for staff growth and augmentation (e.g. contractor support).

e Process: the impact of gaps in process and workflow. For example, the impact of
gaps between data response and business teams that may lead to under- or over-
collection of potentially responsive material.

e Technology: how best to leverage current technologies in use at the agency and
identification of additional technology options available in the marketplace, including
how best to utilize technology within an optimized workflow.
Step 3: Prepare Report and Recommendations.
Based on Steps 1 and 2, Deloitte will prepare a summary report of existing process, gap

analysis, and recommendations, including a range of workflow optimization, staffing
recommendations, and technology options.

Potential Contract Vehicles:




We are in on-going conversations with our colleagues to determine if there are any active contract vehicles
between both NOAA and Commerce that would be applicable for you in this situation. I will follow-up with
you again later this week with more information.

In addition, Deloitte has GSA schedule that matches the scope of the diagnostic services described above —
GSA Schedule 36, 51-508. This schedule has the advantage of a select population of contractors allowing for a
shorter timeline for procurement.

Perhaps it might make sense to chat again once I have additional information on contract vehicles later this
week?

Best Regards,

Sue.

Sue Seeley

Deloitte Transactions and Business Analytics
Tel/Mobile: +

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, March 1, 2017 1:29 PM

To: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>

Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>;
Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Outstanding--thank you Korrina. I appreciate the follow up. I'll also circle back after I have a chance to speak
with the Director of our Cyber Security Division (Robert Hembrook) to get a read on the extent of their burden
with data calls. Thanks again,

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)

National Oceanic and Atmospheric Administration



(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Mar 1, 2017 at 1:12 PM, Stewart, Korrina (US - Arlington) <kostewart@deloitte.com> wrote:

Hey Mark,

Thanks again for coordinating today. Very nice to meet Rob and Dennis!

So as our team shared, we have seen similar problems facing other agencies and have worked with them on
solutions, but while we understand you need more robust workflow management and reporting from your
solution, the collaborative and real-time nature of your current solution is far ahead of others facing similar
challenges.

As discussed, we have found that the most effective way to identify sources for efficiency, innovation, and
improvement is a combination of “boots-on-the-ground” support and diagnostic interviews to elicit
stakeholder perspectives. In instances where we haven’t been able to place an individual with an agency to
learn “on the job,” we have used limited shadowing instead, but we agree with you that hands on experience
is the best approach. That being said...

By next Friday, March 10™, our team will get back to you with the following:
(1) Sample scopes/statements of work for where we have done this in the past

(2) Information about potential vehicles for working with Deloitte

Copied on the email are Chris, Sue and Eamon so that you have all of our email addresses and can pass them
on.



In the meantime, please feel free to reach out if any questions come up.

Talk to you soon,

Korrina

This message (including any attachments) contains confidential information intended for a specific individual
and purpose, and is protected by law. If you are not the intended recipient, you should delete this message and
any disclosure, copying, or distribution of this message, or the taking of any action based on it, by you is
strictly prohibited.

v.E.1



From: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>

Sent: Wednesday, April 26, 2017 3:32 PM
To: Mark Graff - NOAA Federal
Subject: RE: Meeting recap

Sounds great — will do!

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: +1 D ——

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]
Sent: Wednesday, April 26, 2017 3:30 PM

To: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>
Subject: Re: Meeting recap

8:00 am would work great for a brief discussion. Do you want to send me a scheduling invitation with the call-
in?

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DI (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 26, 2017 at 1:20 PM, Seeley, Sue (US - Parsippany) <sseeley@deloitte.com> wrote:

Hi Mark,

| hate to do this to you, but would 5pm work? About 4 times a year | participate in a leadership development program
with some of the younger women in Deloitte. We call it “Pay It Forward” and we spend a day with them focused on
understanding what their natural talents and capabilities are and how to use those in a collaborative setting. But
unfortunately, our session is 8:30am — 5pm on Monday. | can also do 8am if you prefer earlier in the day. If those
times don’t work, | am sure we are given a lunch break and we could try for that.

Best,



Sue.

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: +1

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, April 26, 2017 12:56 PM

To: Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>

Cc: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>; Knox, Christopher S (US - Austin)
<csknox@deloitte.com>; Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Hi Sue--

My first availability would likely be on Monday, May 1. Does that work on your end to touch base?

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Apr 26,2017 at 11:59 AM, Seeley, Sue (US - Parsippany) <sseeley@deloitte.com> wrote:

Mark,



Hope all is well with you. Do you have a few minutes this week or next to catch up on your disclosure approach? We
do have a few potential vehicles.

Also, I’'m sure you saw the announcement last week from OIP about the new FOIA Portal, but | thought I’d drop you a
note since | noticed that the deadline to register and submit feedback is this Friday, April 28",

https://www.justice.gov/oip/blog/oip-seeks-your-participation-development-national-foia-portal

Best regards,

Sue.

Sue Seeley

Deloitte Transactions and Business Analytics
Tel/Mobile: +

www.deloitte.com

From: Seeley, Sue (US - Parsippany)

Sent: Monday, March 13,2017 11:17 AM

To: 'Mark Graff - NOAA Federal' <mark.graff@noaa.gov>; Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>
Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Devine, Eamon (US - Arlington)
<eadevine@DELOITTE.com>

Subject: RE: Meeting recap

Mark,

It was a pleasure speaking with you again the other week. As we discussed, Deloitte is providing follow-ups
to our conversation in two areas — (1) sample descriptions of direct gap support and diagnostic services we
have provided to other agencies and (2) information regarding potential vehicles with Deloitte.

Immediate Gap Support

Faced with increasing internal and external requests to identify and disclose information, NOAA may need
immediate support to prevent delays in responding from occurring or growing. Deloitte can provide
professionals with experience in assisting agencies in identifying, collecting, and reviewing requested
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information. As described below, this direct support will provide valuable insight for any diagnostic services
as well.

Sample Diagnostic Services

In seeking to improve and streamline information disclosure procedures, whether from agency or
Congressional request, pursuant to the Freedom of Information Act (FOIA), or litigation discovery
requirements, an agency should first perform a diagnosis of their current program to identify current
efficiencies, potential gaps, and better define requirements for improvement. This diagnostic should include
three (3) steps:

Step 1: Define and Map Existing Process.
Combining direct support for the agency’s data request process (using Deloitte staff to perform
all steps in the current workflow) with interviews of key stakeholders in the existing process,
Deloitte will identify all elements of the current approach. In addition, Deloitte will evaluate
all workflow and technologies used throughout the lifecycle of responding to a data request.
Step 2: Gap Analysis — evaluation of existing people, process, and technology.

Based on the direct support and interviews conducted in Step 1, Deloitte will identify:

e People: how best to leverage current agency staff and subject matter expertise as
well as needs for staff growth and augmentation (e.g. contractor support).

e Process: the impact of gaps in process and workflow. For example, the impact of
gaps between data response and business teams that may lead to under- or over-
collection of potentially responsive material.

e Technology: how best to leverage current technologies in use at the agency and
identification of additional technology options available in the marketplace, including
how best to utilize technology within an optimized workflow.
Step 3: Prepare Report and Recommendations.
Based on Steps 1 and 2, Deloitte will prepare a summary report of existing process, gap

analysis, and recommendations, including a range of workflow optimization, staffing
recommendations, and technology options.

Potential Contract Vehicles:

We are in on-going conversations with our colleagues to determine if there are any active contract vehicles
between both NOAA and Commerce that would be applicable for you in this situation. I will follow-up with
you again later this week with more information.



In addition, Deloitte has GSA schedule that matches the scope of the diagnostic services described above —
GSA Schedule 36, 51-508. This schedule has the advantage of a select population of contractors allowing for
a shorter timeline for procurement.

Perhaps it might make sense to chat again once I have additional information on contract vehicles later this
week?

Best Regards,

Sue.

Sue Seeley
Deloitte Transactions and Business Analytics

Tel/Mobile: +

www.deloitte.com

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Wednesday, March 1, 2017 1:29 PM

To: Stewart, Korrina (US - Arlington) <kostewart@deloitte.com>

Cc: Knox, Christopher S (US - Austin) <csknox@deloitte.com>; Seeley, Sue (US - Parsippany) <sseeley@deloitte.com>;
Devine, Eamon (US - Arlington) <eadevine@DELOITTE.com>

Subject: Re: Meeting recap

Outstanding--thank you Korrina. I appreciate the follow up. I'll also circle back after I have a chance to
speak with the Director of our Cyber Security Division (Robert Hembrook) to get a read on the extent of their
burden with data calls. Thanks again,

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)

National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

DION (C)



Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, Mar 1, 2017 at 1:12 PM, Stewart, Korrina (US - Arlington) <kostewart@deloitte.com> wrote:

Hey Mark,

Thanks again for coordinating today. Very nice to meet Rob and Dennis!

So as our team shared, we have seen similar problems facing other agencies and have worked with them on
solutions, but while we understand you need more robust workflow management and reporting from your
solution, the collaborative and real-time nature of your current solution is far ahead of others facing similar
challenges.

As discussed, we have found that the most effective way to identify sources for efficiency, innovation, and
improvement is a combination of “boots-on-the-ground” support and diagnostic interviews to elicit
stakeholder perspectives. In instances where we haven’t been able to place an individual with an agency to
learn “on the job,” we have used limited shadowing instead, but we agree with you that hands on experience
is the best approach. That being said...

By next Friday, March 10", our team will get back to you with the following:
(1) Sample scopes/statements of work for where we have done this in the past

(2) Information about potential vehicles for working with Deloitte

Copied on the email are Chris, Sue and Eamon so that you have all of our email addresses and can pass them
on.

In the meantime, please feel free to reach out if any questions come up.

Talk to you soon,



Korrina

This message (including any attachments) contains confidential information intended for a specific
individual and purpose, and is protected by law. If you are not the intended recipient, you should delete this
message and any disclosure, copying, or distribution of this message, or the taking of any action based on it,
by you is strictly prohibited.

v.E.1



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, April 26, 2017 4:05 PM

To: Glenn Tallia - NOAA Federal; Heather Book - NOAA Federal; Hillary Davidson; Kristen
Gustafson - NOAA Federal; Matthew Womble - NOAA Affiliate; Rodney Vieira - NOAA
Federal; Rose Stanley - NOAA Federal; Russell Vose - NOAA Federal; Ruth Ann Lowery -
NOAA Federal; Tim Owen - NOAA Federal

Cc: Lola Stith - NOAA Affiliate; Robert Swisher - NOAA Federal; Dennis Morgan - NOAA
Federal

Subject: Karl-related FOIA requests

Attachments: Karl-related requests extraction 4.26.xls

Good Afternoon,

Attached please find the updated spreadsheet for the call.

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, April 26, 2017 4:44 PM

To: Bogomolny, Michael (Federal)

Subject: Re: Judicial Watch standing conference call
Attachments: Karl-related requests extraction 4.26.xls

Attached is the updated spreadsheet for a snapshot view.

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, Apr 26, 2017 at 4:31 PM, Bogomolny, Michael (Federal) <MBogomolny@doc.gov> wrote:
I'm sorry, I was in a meeting that went over, and missed the call today. Is there anything I missed or action
items for me?

Thanks,
bogo
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From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Thursday, April 27,2017 10:33 AM

To: Stephen Lipps - NOAA Federal; John Almeida - NOAA Federal; Holmes, Colin; Robert
Moller - NOAA Federal; Scott Smullen - NOAA Federal; Jeff Dillen - NOAA Federal;
Kristen Gustafson - NOAA Federal

Cc: Tom Taylor; Kimberly Katzenbarger - NOAA FEDERAL; Charles; Dennis Morgan - NOAA
Federal; Stacey Nathanson - NOAA Federal; Robert Swisher - NOAA Federal; Steven
Goodman - NOAA Federal; Samuel Dixon - NOAA Affiliate; Lola Stith - NOAA Affiliate;
Zachary Goldstein - NOAA Federal; Douglas Perry - NOAA Federal; Nkolika Ndubisi -
NOAA Federal; Jeri Dockett - NOAA Affiliate; Cc: OCIO/OPPA; Troy Wilds - NOAA
Federal; Lawrence Charters - NOAA Federal; Allison Soussi-Tanani - NOAA Federal;
Bogomolny, Michael (Federal)

Subject: Weekly FOIA Incoming and High Visibility Requests

Attachments: Weekly FOIA Incoming and High Visibility Requests 04.19.17 - 04.26.17 xls; Friends of
Animals Voluntary Dismissal.pdf

Good Morning,

Attached is the weekly report. Please note the four requests that were submitted by Environmental Advocates.
Three of them seek records on different ESA Section 7 Biological Opinions, consultations, and related records
issued in California. (DOC-NOAA-2017-001070, DOC-NOAA-2017-001072, DOC-NOAA-2017-

001073). One of them seeks records on the extent to which the National Flood Insurance Program leads
development in Special Flood Hazard areas. (DOC-NOAA-2017-001071). Also, NOAA received a
consultation from the US Army Corps of Engineers, where the underlying requester (The Southern
Environmental Law Center), is seeking records on ESA consultations, adjustments to ESA take limits, or take
records of threatened or endangered species with the Savannah Harbor Expansion Project. (DOC-NOAA-2017-
1081). Lastly, NOAA received a request from American Oversight seeking records on restrictions or guidance
from the White House to NOAA, governing Employee communications with the media following January 20,
2017. (DOC-NOAA-2017-1079).

In litigation, NOAA also obtained the voluntary dismissal of the Friends of Animals lawsuit. In this instance,
the Plaintiffs agreed to a continued production of records by NOAA, which will continue after the dismissal.
Plaintiffs filed the voluntary dismissal of their Complaint yesterday. A copy of the dismissal is attached.

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DI (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.



Case 1:17-cv-00569-RC Document 9 Filed 04/26/17 Page 1 of 2

UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

FRIENDS OF ANIMALS,
777 Post Road, Suite 205
Darien, CT 06820; and

WILDEARTH GUARDIANS,
2590 Walnut Street
Denver, CO 80205

CASE NO. 17-cv-00569-RC

Plaintiffs,

V. NOTICE OF VOLUNTARY DISMISSAL

(FED. R. CIV. P. 41(a)(1)(A)(i))
WILBUR ROSS, in his official capacity as

the Secretary of Commerce, U.S.
Department of Commerce

1401 Constitution Ave., NW
Washington, D.C. 20230; and

NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, an
agency of the United States

1401 Constitution Avenue, NW
Washington, DC 20230

N N N N N N N N N N N N S N N N N N N N N N S N N

Defendants.

Pursuant to Fed. R. Civ. P 41(a)(1)(A)(i), the Plaintiffs, by and through their
counsel(s), hereby give notice that the above captioned action is voluntarily dismissed,
without prejudice, as to all Defendants.

Dated: April 25,2017 Respectfully Submitted,

/s/ Michael Harris

Michael Ray Harris (DC Bar # C00049)
Director, Wildlife Law Program
Friends of Animals

7500 E. Arapahoe Road, Suite 385
Centennial, CO 80112

720-949-7791




Case 1:17-cv-00569-RC Document 9 Filed 04/26/17 Page 2 of 2

CERTIFICATE OF SERVICE

[ hereby certify that an electronic copy of the foregoing documents was served upon all

counsel of record on April 26, 2017 via the ECF Filing System.

/s/ Michael Harris

Michael Ray Harris (DC Bar #C00049)
Friends of Animals

Wildlife Law Program

7500 E. Arapahoe Rd., Suite 385
Centennial, CO 80112

Tel: 720.949.7791

Fax: 888.236.3303
michaelharris@friendsofanimals.org




Tracking Number

DOC-NOAA-2017-001085
DOC-NOAA-2017-001079
DOC-NOAA-2017-001073
DOC-NOAA-2017-001072
DOC-NOAA-2017-001071
DOC-NOAA-2017-001070
DOC-NOAA-2017-001068
DOC-NOAA-2017-001065
DOC-NOAA-2017-001081

Type
Request
Request
Request
Request
Request
Request
Request
Consultation
Referral

Requester

Philip J. Wuest

Austin R. Evers

Christopher Hudak

Christopher Hudak

Christopher Hudak

Christopher Hudak

Zeenat Mian

Louisiana Qil Spill Coordinator’s Office
Daniel L. Timmons



Requester Organization
Black Helterline LLP

American Oversight

Environmental Advocates
Environmental Advocates
Environmental Advocates
Environmental Advocates

Submitted
04/25/2017
04/24/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017

SOUTHERN ENVIRONMENTAL LAW CEN 04/21/2017

Received

04/26/2017
04/25/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017
04/21/2017

NOAA
NOAA
NOAA
NOAA
NOAA
NOAA
NOAA
NOS

NOAA

Custom Report -
Assigned To Case File Assigned To

NOAA
NOAA
NOAA
NOAA
NOAA
NOAA
NOAA
NOS

NOAA



04/26/2017 08:17:09

Perfected? Due Closed Date Status Dispositions
No TBD TBD Submitted

No TBD TBD Submitted

No TBD TBD Submitted

No TBD TBD Submitted

No TBD TBD Submitted

No TBD TBD Submitted

No TBD TBD Submitted

No 05/01/2017 TBD Assignment Determination

No TBD TBD Initial Evaluation



This request is for National Marine Fisheries Service for offices in Oregon. 1) All correspondence, notes, logs, mer
Please see attached. COMM-NOAA-17-0109.

Please see attached FOIA Request and Fee Waiver Request (one document).

Please see attached FOIA Request and Fee Waiver Request (one document).

Please see attached FOIA Request and Fee Waiver Request (one document).

Please see attached FOIA request and Fee Waiver Request (one document).

Under the Freedom of Information Act | would like to request the following: All communications inter office (within I
LOSCO has received a public records request for any records that LOSCO has related to the Bay Long Incident, N
REFERRAL FROM USACE: « All records regarding documented take (lethal or non-lethal) of threatened or endang



nos, minutes, appointment and meeting records, voicemails, files, papers and other records that include

NOAA) and intra office (between NOAA and external sources/entities) where the following message fron
IRC#1158189 & 1158193. A number of LOSCO's responsive records also involve NOAA employees. L(
jered species associated with the Savannah Harbor Expansion Project, including but not limited to dredq



s the following terms: Baker Rock, Grand Island, Harney Site. 2) All correspondence, notes, logs, memo:

1 Marjorie Zoll is included, from 1st March 2015 until present: 1. &quot; Hi David, | just sent the webpage
JSCO does not have an exception under the Louisiana public records law that would exempt us from pr
Jing activities; « All communications or other records regarding potential adjustments to Endangered Sp



s, minutes, appointment and meeting records, files, relating to “Baker Rock”, “Grand Island”, “Harney Si

> (http://himonkseal.wix.com/himonkseal) the following message...&quot; 2 &quot;| will attempt to contac
oducing the responsive records. LOSCO wanted to provide notice to NOAA that it intends to produce th
ecies Act (ESA) take limits for the Savannah Harbor Expansion Project (excluding all records dated priol



te”, “Skeeter Creek”, or “Willamette River”, and “Waters of the State”, “Ordinary High Water”, “OHW”, “C

;t Ms. Mian in person to resolve the situation amicably&quot;
le records. A collection of DVDs containing the responsive records has been sent to Jeri Dockett via Fe
r to September 24, 2013); « All communications or other records regarding potential re-initiation of Endal



” o, ",

JHWL”, “annual high water event”, “flooding” or “flood event”, “wetland”, “wetland delineation”, “wetland 1

:dEx. Please find attached a copy of the cover letter that accompanies those DVDs. Please let me kno
ngered Species Act consultation with NOAA Fisheries for the Savannah Harbor Expansion Project (excl



mitigation” and “wetland banking” that were created by, received by, sent to or that reference any of the

w if these records are protected from disclosure under federal law by Monday, May 1, 2017.
Jding all records dated prior to September 24, 2013).



following individuals or organizations between the dates of January 1, 2015 and the present. a. Mark Ba



uer b. Chris Lidstone c. Martin Schott d. Jake Miller e. Greg Apke f. Tom Murtaugh g. Pete Olmstead h.



Janine Castro i. Joy Vaughn j. Jeff Boechler k. Mark Liverman I. Lori Warner-Dic



From: Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov>

Sent: Thursday, April 27, 2017 2:59 PM

To: Mark Graff - NOAA Federal; John Almeida - NOAA Federal

Cc: Nathanson Stacey; NMFS HQ PR FOIA Requests - NOAA Service Account; Jerenda
Burroughs - NOAA Affiliate; Peaches Hodge-Tonic - NOAA Federal

Subject: FW: NOTICE OF DEADLINE VIOLATION / OFFER TO ASSIST for FOIA Request re DOC-
NOAA-2016-000603

Attachments: 2017.04.25 NOAA Notice of Violation - Offer to Assist DOC-NOAA-2016-000603.pdf

Good afternoon,

Please let us know if you have thoughts on the above and whether you have other specific ideas for the response.

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114
Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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From: NMFS HQ PR FOIA Requests - NOAA Service Account [mailto:nmfs.hg.pr.foia@noaa.gov]

Sent: Wednesday, April 26, 2017 8:34 AM

To: Ruth Ann Lowery - NOAA Federal

Cc: Peaches Hodge-Tonic - NOAA Federal

Subject: Fwd: NOTICE OF DEADLINE VIOLATION / OFFER TO ASSIST for FOIA Request re DOC-NOAA-2016-000603

Good Morning Ruth Ann,

I await your guidance.
Jerenda

---------- Forwarded message ----------

From: <foia@biologicaldiversity.org>

Date: Tue, Apr 25,2017 at 5:42 PM

Subject: NOTICE OF DEADLINE VIOLATION / OFFER TO ASSIST for FOIA Request re DOC-NOAA-
2016-000603

To: nmfs.hq.pr.foia@noaa.gov, lamar.turner@noaa.gov

Cc: foia@biologicaldiversity.org

Dear FOIA Coordinator,

Please see the attached letter from the Center for Biological Diversity providing a notice of deadline violation,
request for determination, and offer to assist. If you could please acknowledge that you have received this letter,
I would appreciate it.

If you have any questions, please feel free to contact me. We look forward to your response.

Sincerely,

Virginia Vu, Filing Clerk



Endangered Species Program
Center for Biological Diversity
P.O.Box 11374

Portland, OR 97211

vvu@endangeredearth.org

NOAA / National Marine Fisheries Service
FREEDOM OF INFORMATION OFFICE (FOIA)
Office of Protected Resources

Tawand Tonic, acting PR FOIA Coordinato
Phone: 301 - 427 - 8482



April 25, 2017

VIA ELECTRONIC MAIL

Lamar Turner

FOIA Coordinator

NOAA Fisheries

1315 East West Highway
Bldg. SSMC3, Room 13733
Silver Spring, Maryland 20910
lamar.turner@noaa.gov

RE: Notice of Deadline Violation and Request for Estimated Date of Completion for NOAA
FOIA Request DOC-NOAA-2016-000603/Offer to Assist.

Dear FOIA Officer:

I am writing regarding the above-referenced request by the Center for Biological Diversity
(“Center”) pursuant to the Freedom of Information Act, 5 U.S.C. § 552, as amended (“FOIA”).

On February 9, 2016, the Center sent via email a request pursuant to FOIA, to the National
Oceanic and Atmospheric Administration (“NOAA”). The Center requested:

1. All records related to: Interagency Cooperation—Endangered Species Act of 1973, as
Amended; Definition of Destruction or Adverse Modification of Critical Habitat, Docket
No. NOAA-NMFS-2014-0093-0001; and

2. All records related to: Policy Regarding Implementation of Section 4(b)(2) of the
Endangered Species Act, Docket No. FWS-R9-ES-2011-0104-0026.

On February 10, 2016, NOAA sent an email requesting that the FOIA request be submitted via
FOIAOnline. The Center resubmitted the FOIA request via FOIAOnline the same day, and
NOAA responded with an email acknowledging receipt of the request and assigning it FOIA
tracking number DOC-NOAA-2016-000603.

On February 16, 2016, the Center received from NOAA via FOIAonline a letter granting the fee
waiver for the FOIA request. On February 17, 2016, the Center received from NOAA a letter
acknowledging receipt of the request.



On March 9, 2016, the Center received a letter from NOAA via email stating that the FOIA
request would require additional 10 day extension as allowed under 15 C.F.R. § 4.6(c). The
letter provided an estimated completion date of March 29, 2016.

On March 11, 2016, the Center received an email from NOAA detailing the contents of a phone
call that took place earlier that day concerning updating the estimated time of completion and
narrowing the scope of the FOIA request. You estimated that only the first release of records
would be ready by the March 29, 2016 due date, rather than the entire release. The Center
responded confirming that the proposed limits to the scope of the FOIA request were acceptable,
with the caveat that it may need to be broadened again once the initial releases have been
reviewed.

On March 30, 2016, the Center received two emails explaining NOAA would need more time to
process the FOIA request due to the complex nature of the request and a system upgrade at
NOAA that made systems unavailable for a time. No updated estimated date of completion was
provided in either email.

On June 3, 2016, the Center received the initial interim response via email and a link to
FOIAonline. No estimated date was given for the next release of records.

On July 21, 2016, the Center received a second interim response.

On August 3, 2016, the Center received an email from foia@noaa.gov with a link to the second
release of records on FOIAOnline. No updated timeline or deadline was provided.

On August 11, 2016, Samuel Dixon with NOAA sent an email requesting to combine FOIA
requests DOC-NOAA-2016-00603, DOC-NOAA-2016-00603, and DOC-NOAA-2016-00603.
The Center replied with a request for clarification regarding reasoning and process for the
combination of the multiple FOIA requests.

On August 30, 2016, the Center sent a notice of violation and offer to assist to NOAA following
the lack of correspondence for 34 workdays.

On November 14, 2016, the Center called NOAA and received notice that records were ready to
be sent at the end of October, but were not uploaded to FOIAonline.

On January 17, 2017, the Center received a series of emails resending past correspondences.

On February 16, 2017, the Center received a third interim response. No updated timeline or
deadline was provided.

Since that time, 47 workdays have passed with no further response from the NOAA.
Pursuant to FOIA, 5 U.S.C. § 552(a)(6)(A)(i), a determination on this request was due 20

business days after your receipt of the request. Furthermore, FOIA allows an agency to extend
the decision deadline beyond the 20 workdays only with “written notice to the person making



such request setting forth unusual circumstances for the requested extension and the date on
which a determination is expected to be dispatched. No such notice shall specify a date that
would result in an extension for more than ten working days ...” 5 U.S.C. § 552(a)(6)(B)(i). As
described above, the NOAA provided a specific assertion of an “unusual circumstance” that
would delay a decision on this request, but failed to meet its listed determination date.
Moreover, we are now well past the limited extension of ten working days that 5 U.S.C. §
552(a)(6)(B)(i) allows. Indeed, your February 16, 2017 third interim release was itself sent long
after the expiration of that extended deadline.

At this time, the Center is not exercising our legal option under FOIA to file suit to compel the
NOAA'’s compliance with FOIA’s time limits. 5 U.S.C. § 552(a)(6)(C). However, be informed
that time is of the essence in this matter and our patience is not without limits. As the Center
informed you in its request letter, the requested information is for use to better understand
NOAA Fisheries’ rulemaking and policy for the designation of critical habitat for species that are
listed as endangered or threatened under the ESA, and to educate the public on these matters.
The rationale driving this request is to inform the public about these present issues and the
Center’s need to access the requested records is therefore very time sensitive.

Nevertheless, the Center does not wish to initiate litigation at this time because it believes that a
cooperative approach is a more productive way to manage and resolve the NOAA’s delay.
Therefore, I am offering to assist your office in any way that I can in order to facilitate NOAA’s
prompt release of the requested records.

Additionally, beyond the estimated decision date mandate that 5 U.S.C. § 522(a)(6)(B)(1)
imposes, as noted above, for any response taking longer than ten days, the NOAA must inform
the requester “(i) the date on which the agency originally received the request; and (ii) an
estimated date on which the agency will complete action on the request.” Id. at § 552(a)(7)(B).
Therefore, as required by 5 U.S.C. § 552(a)(7)(B)(ii), we request that NOAA immediately
provide an estimated date by which we can expect completion of the agency’s unlawfully
delayed response to our FOIA request. The Center is mindful that we have legal options
available if [AGENCY] fails to respond. See, e.g., Muttitt v. U.S. Central Command, 813
F.Supp.2d 221 (D.D.C. 2011) (requester permitted to bring free-standing FOIA claim for
agency’s failure to provide ECD).

As we evaluate the need to seek judicial review of this matter, it would be useful if you could let
us know whether you have implemented a “first-in/first-out” system for processing a backlog of
FOIA requests and, if so, the number of requests in line ahead of this one.

Although the Center is not pursuing litigation at this time, because of the time-sensitive nature of
the requested data, legal action will be required if the NOAA fails to make a prompt
determination.

If you have any questions, please contact me at (971) 717-6409 or foia@biologicaldiversity.org.
All records and any related correspondence should be sent to my attention at the address below.
We look forward to your timely response.




Sincerely,

Margaret E. Townsend

Open Government Staff Attorney

CENTER FOR BIOLOGICAL DIVERSITY
P.O.Box 11374

Portland, OR 97211-0374
foia@biologicaldiversity.org




From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Monday, May 1, 2017 7:23 AM

To: Karen Robin - NOAA Federal

Subject: Re: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)
Hi Karen,

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Thu, Apr 27,2017 at 4:34 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Mark,

Please share your thoughts on my question below SIS
I

Thanks!
Karen

Karen Robin, writer-editor
NOAA Workforce Management Office
Silver Spring, MD e (301) 713-6361




From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]
Sent: Wednesday, April 26, 2017 5:43 PM

To: Mark Graff - NOAA Federal

Subject: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Mark,

Please see email chain below I EEG—G—

Karen Robin
FOIA Liaison
NOAA’s Workforce Management Office

Silver Spring, MD e  (301) 713-6361

From: Renee Desrosiers - NOAA Federal [mailto:renee.desrosiers@noaa.gov]

Sent: Wednesday, April 26, 2017 5:16 PM

To: Karen Robin - NOAA Federal

Subject: Re: FW: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen,

I | don't want to hold you up.

~ Renee




On Wed, Apr 26, 2017 at 3:33 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Renee,

This is a follow-up request directly to you: Please remind Lara that FOIA can’t be delayed, and
rearrange her priorities, if necessary. I appreciate everyone’s busy, but timely responses are
required by law.

Thank you,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]

Sent: Wednesday, April 26, 2017 3:30 PM

To: Lara Gaston - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: RE: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Lara,

I know I come across as a pest, but this assignment is due to DOC.

Thanks,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Lara Gaston - NOAA Federal [mailto:lara.gaston@noaa.gov]

Sent: Monday, April 17, 2017 2:00 PM

To: Karen Robin - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: Re: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen-



I'm on leave this week and won't be in the office until Monday, April 24 [[BISHIIIEEEEEEEEEE

r/Lara M. Gaston

Employee & Labor Relations Division
NOAA Workforce Management Office
538 Front Street

Norfolk VA 23510-1027

757.441.5474 (comm)
757.664.3572 (direct fax line)

In the office every M; Telework - Tu through first F of the PP; RDO - second F of the PP

FIND YOUR ER/LR SPECIALIST HERE
<http://www.wfm.noaa.gov/pdfs/Contact ELRD.pdf>

WFMO ALL Contacts <http://www.wfm.noaa.gov/contact lists.html>
WFMO Main Web Page <http://www.wfm.noaa.gov/>

Secure File Transfer: Please be sure if emailing any privacy sensitive information that you have protected the document by a password or send it via DOC secure
service of Accellion

https://sft2.doc.gov/courier/web/1000@/wmLogin.html Passwords must be sent in a separate email message. Please contact me directly if you are unsure on
how to send your documents securely. If

sending a fax, please notify me.

Notice: This message and any attachments, contain(s) information that may be confidential or protected by privilege from disclosure and is intended only for the
individual or entity named above. No one else may disclose, copy, distribute or use the contents of this message for any purpose. Unauthorized use, dissemination
or duplication is strictly prohibited and may be unlawful. If you receive this message in error, please immediately delete the message and any attachments and
notify the sender.

On Mon, Apr 17,2017 at 11:53 AM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Lara,

FREEDOM OF INFORMATION ACT REQUEST

-b ‘



Thank you very much,
Karen

Karen Robin
FOIA Liaison
NOAA’s Workforce Management Office

Silver Spring, MD e (301) 713-6361

Renee Desrosiers

Employee and Labor Relations Division (ELRD), Director

National Oceanic and Atmospheric Administration

Workforce Management Office (WFMO)

Silver Spring, MD

Phone: (301) 713-6331

FIND YOUR NOAA ER/LR Specialist HERE

NOAA HR (WFMO)




DOC HR (OHRM)

Secure File Transfer: (If you are emailing privacy sensitive information (such as last four SS#, medical information etc.)
please be sure that you have protected the document via DOC secure service called Accellion found
at: https://sft2.doc.gov/courier/web/1000@/wmLogin.html

Please contact me directly if you are unsure on how to send your documents securely. If sending a fax, please notify me.



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Monday, May 1, 2017 9:08 AM

To: Kimberly Katzenbarger - NOAA Federal
Subject: Re: Two FOIA questions...

Hi Kim,

Il Do you agree?

. Am I missing a portion of

the analysis, or does that sound about right?

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (0O)

(©)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

1



On Fri, Apr 28, 2017 at 12:13 PM, Kimberly Katzenbarger - NOAA Federal
<kimberly.katzenbarger@noaa.gov> wrote:
Hi Mark, two issues have come up recently that I would like to learn more about...

Your advice would be much appreciated. Kim

301-713-7448
(o) |



From: Kimberly Katzenbarger - NOAA Federal <kimberly katzenbarger@noaa.gov>

Sent: Monday, May 1, 2017 10:15 AM

To: Mark Graff - NOAA Federal; John Almeida
Subject: Re: Two FOIA questions...

Thanks Mark!

John/Mark, if you have room on the agenda, I think that it would be a good idea to discuss these two issues on
the next Legal Experts call (since the questions came from attorneys).

~

im

On Mon, May 1, 2017 at 9:07 AM, Mark Graff - NOAA Federal <mark.graff(@noaa.gov> wrote:
Hi Kim,




Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (0O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Fri, Apr 28, 2017 at 12:13 PM, Kimberly Katzenbarger - NOAA Federal
<kimberly.katzenbarger@noaa.gov> wrote:
Hi Mark, two issues have come up recently that I would like to learn more about...

Your advice would be much appreciated. Kim

301-713-7448
(e |

Kimberly Katzenbarger, Attorney



National Oceanic and Atmospheric Administration
Office of General Counsel, Natural Resources Section
1315 East West Hwy, Suite 15104

Silver Spring, MD 20910-3282

Desk: 301-713-7448

Cell |

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be
confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this
message in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named
recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is
strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.



From: Karen Robin - NOAA Federal <karen.robin@noaa.gov>

Sent: Monday, May 1, 2017 1:12 PM

To: Mark Graff - NOAA Federal

Subject: RE: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)
Mark,

This doesn’t make sense [ EEEEG—_ S

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Monday, May 01, 2017 7:23 AM

To: Karen Robin - NOAA Federal

Subject: Re: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Karen,

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

IR (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Thu, Apr 27, 2017 at 4:34 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Mark,



‘

Thanks!
Karen

Karen Robin, writer-editor
NOAA Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]
Sent: Wednesday, April 26, 2017 5:43 PM

To: Mark Graff - NOAA Federal

Subject: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Mark,
Please see email chain below I EEG—G—
I

Thanks,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Renee Desrosiers - NOAA Federal [mailto:renee.desrosiers@noaa.gov]

Sent: Wednesday, April 26, 2017 5:16 PM

To: Karen Robin - NOAA Federal

Subject: Re: FW: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)




Karen,

. I don't want to hold you up.

~ Renee

On Wed, Apr 26, 2017 at 3:33 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Renee,

This is a follow-up request directly to you: Please remind Lara that FOIA can’t be delayed, and
rearrange her priorities, if necessary. I appreciate everyone’s busy, but timely responses are
required by law.

Thank you,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]

Sent: Wednesday, April 26, 2017 3:30 PM

To: Lara Gaston - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: RE: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Lara,




Thanks,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Lara Gaston - NOAA Federal [mailto:lara.gaston@noaa.gov]

Sent: Monday, April 17, 2017 2:00 PM

To: Karen Robin - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: Re: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen-

I'm on leave this week and won't be in the office until Monday, April 24 [[BISHIIIEIEIEETEEEEEEEE
e
I

r/Lara M. Gaston

Employee & Labor Relations Division
NOAA Workforce Management Office
538 Front Street

Norfolk VA 23510-1027

757.441.5474 (comm)
757.664.3572 (direct fax line)

In the office every M; Telework - Tu through first F of the PP; RDO - second F of the PP

FIND YOUR ER/LR SPECIALIST HERE
<http://www.wfm.noaa.gov/pdfs/Contact ELRD.pdf>

WFMO ALL Contacts <http://www.wfm.noaa.gov/contact lists.html>
WFMO Main Web Page <http://www.wfm.noaa.gov/>

Secure File Transfer: Please be sure if emailing any privacy sensitive information that you have protected the document by a password or send it via DOC secure
service of Accellion

https://sft2.doc.gov/courier/web/1000@/wmLogin.html Passwords must be sent in a separate email message. Please contact me directly if you are unsure on
how to send your documents securely. If

sending a fax, please notify me.

Notice: This message and any attachments, contain(s) information that may be confidential or protected by privilege from disclosure and is intended only for the
individual or entity named above. No one else may disclose, copy, distribute or use the contents of this message for any purpose. Unauthorized use, dissemination
or duplication is strictly prohibited and may be unlawful. If you receive this message in error, please immediately delete the message and any attachments and
notify the sender.

On Mon, Apr 17,2017 at 11:53 AM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Lara,




FYI, here is the full FOIA request (if you have any other documents requested, please
send those too):

FREEDOM OF INFORMATION ACT REQUEST

Thank you very much,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

Renee Desrosiers



Employee and Labor Relations Division (ELRD), Director
National Oceanic and Atmospheric Administration
Workforce Management Office (WFMO)

Silver Spring, MD

Phone: (301) 713-6331

FIND YOUR NOAA ER/LR Specialist HERE

NOAA HR (WFMO)

DOC HR (OHRM)

Secure File Transfer: (If you are emailing privacy sensitive information (such as last four SS#, medical information etc.)
please be sure that you have protected the document via DOC secure service called Accellion found
at: https://sft2.doc.gov/courier/web/1000@/wmLogin.html

Please contact me directly if you are unsure on how to send your documents securely. If sending a fax, please notify me.



From: John Almeida - NOAA Federal <john.almeida@noaa.gov>
Sent: Monday, May 1, 2017 1:36 PM

To: Kimberly Katzenbarger - NOAA Federal
Cc: Mark Graff - NOAA Federal

Subject: Re: Two FOIA questions...

Sounds good!

On Mon, May 1, 2017 at 10:15 AM, Kimberly Katzenbarger - NOAA Federal
<kimberly.katzenbarger(@noaa.gov> wrote:
Thanks Mark!

John/Mark, if you have room on the agenda, I think that it would be a good idea to discuss these two issues on
the next Legal Experts call (since the questions came from attorneys).

7~

m

On Mon, May 1, 2017 at 9:07 AM, Mark Graff - NOAA Federal <mark.graff@noaa.gov> wrote:
Hi Kim,

b

|



oe__— ]
N ™ |

missing a portion of the analysis, or does that sound about right?

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (0O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Fri, Apr 28, 2017 at 12:13 PM, Kimberly Katzenbarger - NOAA Federal
<kimberly.katzenbarger@noaa.gov> wrote:
Hi Mark, two issues have come up recently that I would like to learn more about...

Your advice would be much appreciated. Kim

301-713-7448
(0)©) |



Kimberly Katzenbarger, Attorney

National Oceanic and Atmospheric Administration
Office of General Counsel, Natural Resources Section
1315 Fast West Hwy, Suite 15104

Silver Spring, MD 20910-3282

Desk: 301-713-7448

Col

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be
confidential, privileged, attorney work product, or otherwise exempt from disclosure under applicable law. If you have received this
message in error, are not a named recipient, or are not the employee or agent responsible for delivering this message to a named
recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this message or its contents is
strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Monday, May 1, 2017 2:00 PM

To: Karen Robin - NOAA Federal

Subject: Re: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)
Hi Karen--

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Mon, May 1, 2017 at 1:11 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Mark,

This doesn’t make sense G
I

Karen Robin
FOIA Liaison
NOAA’s Workforce Management Office

Silver Spring, MD e (301) 713-6361



From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Monday, May 01, 2017 7:23 AM

To: Karen Robin - NOAA Federal

Subject: Re: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Karen,

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

DION (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Thu, Apr 27, 2017 at 4:34 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Mark,

Please share your thoughts on my question below [(BISHIINNEEGEGEGEGEEEEEEEEEEEEEEEEEEEEEE
I /

Thanks!
Karen



Karen Robin, writer-editor
NOAA Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]
Sent: Wednesday, April 26, 2017 5:43 PM

To: Mark Graff - NOAA Federal

Subject: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Mark,

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Renee Desrosiers - NOAA Federal [mailto:renee.desrosiers@noaa.gov]

Sent: Wednesday, April 26, 2017 5:16 PM

To: Karen Robin - NOAA Federal

Subject: Re: FW: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen,




DN | o't want to hold you up.

~ Renee

On Wed, Apr 26, 2017 at 3:33 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:
Hi Renee,

This is a follow-up request directly to you: Please remind Lara that FOIA can’t be delayed, and
rearrange her priorities, if necessary. I appreciate everyone’s busy, but timely responses are
required by law.

Thank you,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]

Sent: Wednesday, April 26, 2017 3:30 PM

To: Lara Gaston - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: RE: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Lara,

Thanks,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361




From: Lara Gaston - NOAA Federal [mailto:lara.gaston@noaa.gov]

Sent: Monday, April 17, 2017 2:00 PM

To: Karen Robin - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: Re: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen-

I'm on leave this week and won't be in the office until Monday, April 24 [[BISHIIIEEEEEEEEEEE

r/Lara M. Gaston

Employee & Labor Relations Division
NOAA Workforce Management Office
538 Front Street

Norfolk VA 23510-1027

1. (comm)
757.664.3572 (direct fax line)

E

In the office every M; Telework - Tu through first F of the PP; RDO - second F of the PP

FIND YOUR ER/LR SPECIALIST HERE
<http://www.wfm.noaa.gov/pdfs/Contact ELRD.pdf>

WFMO ALL Contacts <http://www.wfm.noaa.gov/contact lists.html>
WFMO Main Web Page <http://www.wfm.noaa.gov/>

Secure File Transfer: Please be sure if emailing any privacy sensitive information that you have protected the document by a password or send it via DOC secure
service of Accellion

https://sft2.doc.gov/courier/web/1000@/wmLogin.html Passwords must be sent in a separate email message. Please contact me directly if you are unsure on
how to send your documents securely. If

sending a fax, please notify me.

Notice: This message and any attachments, contain(s) information that may be confidential or protected by privilege from disclosure and is intended only for the
individual or entity named above. No one else may disclose, copy, distribute or use the contents of this message for any purpose. Unauthorized use, dissemination
or duplication is strictly prohibited and may be unlawful. If you receive this message in error, please immediately delete the message and any attachments and
notify the sender.

On Mon, Apr 17,2017 at 11:53 AM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Lara,




FREEDOM OF INFORMATION ACT REQUEST

Thank you very much,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Olffice
Silver Spring, MD e (301) 713-6361

Renee Desrosiers

Employee and Labor Relations Division (ELRD), Director
National Oceanic and Atmospheric Administration
Workforce Management Office (WFMO)

Silver Spring, MD



Phone: (301) 713-6331

FIND YOUR NOAA ER/LR Specialist HERE

NOAA HR (WFMO)

DOC HR (OHRM)

Secure File Transfer: (If you are emailing privacy sensitive information (such as last four SS#, medical information etc.)
please be sure that you have protected the document via DOC secure service called Accellion found
at: https://sft2.doc.gov/courier/web/1000@/wmLogin.html

Please contact me directly if you are unsure on how to send your documents securely. If sending a fax, please notify me.



From: Karen Robin - NOAA Federal <karen.robin@noaa.gov>

Sent: Monday, May 1, 2017 2:20 PM
To: Mark Graff - NOAA Federal
Subject: RE: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Thanks, Mark,

Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Monday, May 01, 2017 2:00 PM

To: Karen Robin - NOAA Federal

Subject: Re: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Karen--

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Mon, May 1, 2017 at 1:11 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Mark,



This doesn’t make sense  [EEEEG—_

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Mark Graff - NOAA Federal [mailto:mark.graff@noaa.gov]

Sent: Monday, May 01, 2017 7:23 AM

To: Karen Robin - NOAA Federal

Subject: Re: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Karen,

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration

(301) 628-5658 (O)

IO (C)



Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Thu, Apr 27,2017 at 4:34 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Mark,

Please share your thoughts on my question below IS
I ©

Thanks!
Karen

Karen Robin, writer-editor
NOAA Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]
Sent: Wednesday, April 26, 2017 5:43 PM

To: Mark Graff - NOAA Federal

Subject: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Mark,

Please see email chain below - G
e e
I

Thanks,
Karen

Karen Robin
FOIA Liaison



NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Renee Desrosiers - NOAA Federal [mailto:renee.desrosiers@noaa.gov]

Sent: Wednesday, April 26, 2017 5:16 PM

To: Karen Robin - NOAA Federal

Subject: Re: FW: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen,

D [ don't want to hold you up.

~ Renee

On Wed, Apr 26, 2017 at 3:33 PM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Renee,

This is a follow-up request directly to you: Please remind Lara that FOIA can’t be delayed, and
rearrange her priorities, if necessary. I appreciate everyone’s busy, but timely responses are
required by law.

Thank you,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361



From: Karen Robin - NOAA Federal [mailto:karen.robin@noaa.gov]

Sent: Wednesday, April 26, 2017 3:30 PM

To: Lara Gaston - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: RE: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Hi Lara,

‘

Thanks,
Karen

Karen Robin

FOIA Liaison

NOAA’s Workforce Management Office
Silver Spring, MD e (301) 713-6361

From: Lara Gaston - NOAA Federal [mailto:lara.gaston@noaa.gov]

Sent: Monday, April 17, 2017 2:00 PM

To: Karen Robin - NOAA Federal

Cc: Renee Desrosiers - NOAA Federal

Subject: Re: ACTION: FOIA DOC-0S-2017-000330 (John Burks & OLE backgrd ck)

Karen-

I'm on leave this week and won't be in the office until Monday, April 24 (IS

r/Lara M. Gaston

Employee & Labor Relations Division
NOAA Workforce Management Office
538 Front Street

Norfolk VA 23510-1027

757.441.5474 (comm)
757.664.3572 (direct fax line)

In the office every M; Telework - Tu through first F of the PP; RDO - second F of the PP

FIND YOUR ER/LR SPECIALIST HERE

<http://www.wfm.noaa.gov/pdfs/Contact ELRD.pdf>
WFMO ALL Contacts <http://www.wfm.noaa.gov/contact lists.html>

WFMO Main Web Page <http://www.wfm.noaa.gov/>

Secure File Transfer: Please be sure if emailing any privacy sensitive information that you have protected the document by a password or send it via DOC secure
service of Accellion

https://sft2.doc.gov/courier/web/1000@/wmLogin.html Passwords must be sent in a separate email message. Please contact me directly if you are unsure on
how to send your documents securely. If
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sending a fax, please notify me.

Notice: This message and any attachments, contain(s) information that may be confidential or protected by privilege from disclosure and is intended only for the
individual or entity named above. No one else may disclose, copy, distribute or use the contents of this message for any purpose. Unauthorized use, dissemination
or duplication is strictly prohibited and may be unlawful. If you receive this message in error, please immediately delete the message and any attachments and
notify the sender.

On Mon, Apr 17,2017 at 11:53 AM, Karen Robin - NOAA Federal <karen.robin@noaa.gov> wrote:

Hi Lara,

FYI, here is the full FOIA request (if you have any other documents requested, please
send those too):

Thank you very much,
Karen

Karen Robin
FOIA Liaison
NOAA’s Workforce Management Olffice

Silver Spring, MD e (301) 713-6361



Renee Desrosiers

Employee and Labor Relations Division (ELRD), Director
National Oceanic and Atmospheric Administration
Workforce Management Office (WFMO)

Silver Spring, MD

Phone: (301) 713-6331

FIND YOUR NOAA ER/LR Specialist HERE

NOAA HR (WFMO)

DOC HR (OHRM)

Secure File Transfer: (If you are emailing privacy sensitive information (such as last four SS#, medical information etc.)
please be sure that you have protected the document via DOC secure service called Accellion found
at: https://sft2.doc.gov/courier/web/1000@/wmLogin.html

Please contact me directly if you are unsure on how to send your documents securely. If sending a fax, please notify me.



From: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Sent: Monday, May 1, 2017 4:58 PM

To: Mark Graff - NOAA Federal

Cc: FOIA Office

Subject: Fwd: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and

Request for Clarification

Hi Mark,

Here is the latest on our scope discussions with requester. SIS

Ana Liza

---------- Forwarded message ----------

From: Sean Gross - NOAA Federal <scan.gross@noaa.gov>

Date: Fri, Apr 28,2017 at 12:36 PM

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and Request for
Clarification

To: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Cc: Bonnie Hossack - NOAA Affiliate <bonnie.hossack@noaa.gov>, Dale Bambrick - NOAA Federal
<dale.bambrick@noaa.gov>, Ryan Couch - NOAA Federal <ryan.couch@noaa.gov>, Brittany Pugh - NOAA
Federal <brittany.pugh(@noaa.gov>

On Fri, Apr 28, 2017 at 9:38 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

®©s ________________________________________________|
)

On Fri, Apr 28, 2017 at 9:35 AM, Bonnie Hossack - NOAA Affiliate <bonnie.hossack@noaa.gov> wrote:
Dale, I have attached a search log

On Fri, Apr 28, 2017 at 9:05 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

On Fri, Apr 28, 2017 at 9:00 AM, Dale Bambrick - NOAA Federal <dale.bambrick@noaa.gov> wrote:
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On Fri, Apr 28, 2017 at 7:32 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:
Good morning,

Please see requester's message regarding the scope. What do you think?
Thanks!
Ana Liza

---------- Forwarded message ----------

From: Elizabeth Zultoski <ezultoski@advocateswest.org>

Date: Thu, Apr 27,2017 at 5:19 PM

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and Request for
Clarification

To: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Ana,

Thank you for discussing these issues earlier this week. I appreciate the agency's efforts to provide the
most efficient and accurate response to the FOIA request. To facilitate such a response, we are willing to
accept, as an initial response for this FOIA request, a more limited subset of documents that fall under the
FOIA request. These narrower categories are:

1. Any draft BiOps that NMFS shared with the Bureau regarding the consultations and actions discussed in
item #1 of our FOIA request;

2. Any correspondence about the Yakima Project since NMFS received the Bureau's 2015 Biological
Assessment for the Yakima Project;

3. Any final consultation documents concerning the actions discussed in item #1 of the FOIA request that
are not publicly available on NMFS's website; and

4. Any internal NMFS correspondence about the actions discussed in item #2 of the FOIA request
generated or received since January 1, 2010.

Once NMFS has produced these documents and we have had an opportunity to review them, I will let the
agency know whether additional searches and production of documents described in the FOIA request are
needed, or if the remainder of the FOIA request may be withdrawn. I request that the agency send
documents in batches as they are available and preferably in this order; this will facilitate our ability to
determine, in a timely manner, whether any further narrowing or suspension of the FOIA request is
warranted.

Based on our conversations, these initial temporal and substantive limitations should address NMFS's
concerns and facilitate a more efficient and rapid response while balancing the public interest in the
requested documents. To that end, I look forward to your response to the fee waiver request.

I will be unavailable via phone until next Thursday, May 4, but will be periodically available via email if
you have additional questions.

Again, thank you to your team for making the time to discuss these issues and facilitate an efficient
resolution.



Sincerely,

Lizzy Zultoski, Staff Attorney

On Mon, Apr 17,2017 at 9:20 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Oka, thank you.

Let's re-schedule for 2:30 pm next Monday, April 24, 2017.
Same conference number:

USA Toll Free Number : 877-601-4696
Participant Passcode: 5294732

On Mon, Apr 17,2017 at 9:16 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Both of those times work for me.

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org
www.advocateswest.org

On Mon, Apr 17,2017 at 9:14 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Good morning,

Our Interior Columbia Basin Office (ICBO) has asked that I try to re-schedule our call to next Monday,
April 24, 2017. The biologist who maintains the majority of the requested records is out this week.

Please let me know if 10:30 am - 11:30 am or 2:30 pm - 3:30 pm next Monday, April 24, 2017, would work for you.
Thank you.
Ana Liza

On Fri, Apr 14, 2017 at 9:58 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Thanks!




Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org
www.advocateswest.org

On Fri, Apr 14, 2017 at 9:08 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Good morning,

Per our discussion yesterday, I have scheduled a call for next Tuesday, April 18, 2017, with our
Interior Columbia Basin Office (ICBO) to discuss the scope of your FOIA request.

Here are the conference details:

Meeting Date: 04/18/2017

Meeting Time: 2:00 PM PACIFIC TIME
USA Toll Free Number : 877-601-4696
Participant Passcode: 5294732

Have a good weekend!

Ana Liza

On Thu, Apr 13,2017 at 11:14 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Ana,

Thank you for your letter dated April 12, 2017 confirming receipt of the FOIA request described
within. The letter asserts you will set up a call with me to discuss the scope, but also states that you
cannot process the FOIA further until you hear from me. Please advise as to what additional
information you require at this time.

Thank you for your assistance in processing this request.

Sincerely,

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski(@advocateswest.org
www.advocateswest.org




On Wed, Apr 12, 2017 at 4:00 PM, foia@noaa.gov <foia@noaa.gov> wrote:

04/12/2017 06:59 PM
FOIA Request: DOC-NOAA-2017-000940

Please see attached.

"Whose woods these are I think [ know." - Frost

Dale Bambrick, Chief, Columbia Basin Branch
304 South Water Street # 200
Ellensburg, WA 98926

(509) 962-8911, xt 802
col |

Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008

Bonnie J. Hossack

Administrative Assistant

Leading Solutions, LLC contracted to
NOAA Fisheries

1201 NE Lloyd Blvd., Suite 1100
Portland Or 97232

503-736-4741




Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008

Sean Gross

NOAA Fisheries - Columbia Basin Branch
304 S. Water St. #201

Ellensburg, WA 98926

(509) 962-8911 x225

Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008



From: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Sent: Monday, May 1, 2017 5:01 PM

To: Mark Graff - NOAA Federal

Cc: FOIA Office; Samuel Dixon - NOAA Affiliate; Shawn Martin; Doug Chow
Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and

Request for Clarification

This is for FOIA DOC-NOAA-2017-000940, Requester : Elizabeth Zultoski.

On Mon, May 1, 2017 at 1:58 PM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

Hi Mark,

Ana Liza

---------- Forwarded message ----------

From: Sean Gross - NOAA Federal <sean.gross@noaa.gov>

Date: Fri, Apr 28,2017 at 12:36 PM

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and Request for
Clarification

To: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Cc: Bonnie Hossack - NOAA Affiliate <bonnie.hossack(@noaa.gov>, Dale Bambrick - NOAA Federal
<dale.bambrick@noaa.gov>, Ryan Couch - NOAA Federal <ryan.couch@noaa.gov>, Brittany Pugh - NOAA
Federal <brittany.pugh@noaa.gov>

On Fri, Apr 28, 2017 at 9:38 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

0o |
e )

On Fri, Apr 28, 2017 at 9:35 AM, Bonnie Hossack - NOAA Affiliate <bonnie.hossack@noaa.gov> wrote:
Dale, I have attached a search log

On Fri, Apr 28, 2017 at 9:05 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

(OIC N




(X2

I

On Fri, Apr 28, 2017 at 9:00 AM, Dale Bambrick - NOAA Federal <dale.bambrick@noaa.gov> wrote:
(|

On Fri, Apr 28,2017 at 7:32 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:
Good morning,

Please see requester's message regarding the scope. What do you think?
Thanks!
Ana Liza

---------- Forwarded message ----------

From: Elizabeth Zultoski <ezultoski@advocateswest.org>

Date: Thu, Apr 27,2017 at 5:19 PM

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and Request for
Clarification

To: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Ana,

Thank you for discussing these issues earlier this week. I appreciate the agency's efforts to provide the
most efficient and accurate response to the FOIA request. To facilitate such a response, we are willing to
accept, as an initial response for this FOIA request, a more limited subset of documents that fall under the
FOIA request. These narrower categories are:

1. Any draft BiOps that NMFS shared with the Bureau regarding the consultations and actions discussed
in item #1 of our FOIA request;

2. Any correspondence about the Yakima Project since NMFS received the Bureau's 2015 Biological
Assessment for the Yakima Project;

3. Any final consultation documents concerning the actions discussed in item #1 of the FOIA request that
are not publicly available on NMFS's website; and

4. Any internal NMFS correspondence about the actions discussed in item #2 of the FOIA request
generated or received since January 1, 2010.

Once NMFS has produced these documents and we have had an opportunity to review them, I will let the
agency know whether additional searches and production of documents described in the FOIA request are
needed, or if the remainder of the FOIA request may be withdrawn. I request that the agency send
documents in batches as they are available and preferably in this order; this will facilitate our ability to
determine, in a timely manner, whether any further narrowing or suspension of the FOIA request is
warranted.

Based on our conversations, these initial temporal and substantive limitations should address NMFS's
concerns and facilitate a more efficient and rapid response while balancing the public interest in the
requested documents. To that end, I look forward to your response to the fee waiver request.
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I will be unavailable via phone until next Thursday, May 4, but will be periodically available via email if
you have additional questions.

Again, thank you to your team for making the time to discuss these issues and facilitate an efficient
resolution.

Sincerely,

Lizzy Zultoski, Staff Attorney

On Mon, Apr 17,2017 at 9:20 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Oka, thank you.

Let's re-schedule for 2:30 pm next Monday, April 24, 2017.
Same conference number:

USA Toll Free Number : 877-601-4696
Participant Passcode: 5294732

On Mon, Apr 17,2017 at 9:16 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Both of those times work for me.

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org
www.advocateswest.org

On Mon, Apr 17,2017 at 9:14 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Good morning,

Our Interior Columbia Basin Office (ICBO) has asked that I try to re-schedule our call to next
Monday, April 24, 2017. The biologist who maintains the majority of the requested records is out this
week.

Please let me know if 10:30 am - 11:30 am or 2:30 pm - 3:30 pm next Monday, April 24, 2017, would work for you.
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Thank you.
Ana Liza

On Fri, Apr 14, 2017 at 9:58 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Thanks!

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org
www.advocateswest.org

On Fri, Apr 14, 2017 at 9:08 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan(@noaa.gov> wrote:
Good morning,

Per our discussion yesterday, I have scheduled a call for next Tuesday, April 18, 2017, with our
Interior Columbia Basin Office (ICBO) to discuss the scope of your FOIA request.

Here are the conference details:

Meeting Date: 04/18/2017

Meeting Time: 2:00 PM PACIFIC TIME
USA Toll Free Number : 877-601-4696
Participant Passcode: 5294732

Have a good weekend!

Ana Liza

On Thu, Apr 13,2017 at 11:14 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Ana,

Thank you for your letter dated April 12, 2017 confirming receipt of the FOIA request described
within. The letter asserts you will set up a call with me to discuss the scope, but also states that you
cannot process the FOIA further until you hear from me. Please advise as to what additional
information you require at this time.

Thank you for your assistance in processing this request.

Sincerely,

Lizzy Zultoski
Staff Attorney
Advocates for the West



3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski(@advocateswest.org
www.advocateswest.org

On Wed, Apr 12, 2017 at 4:00 PM, foia@noaa.gov <foia@noaa.gov> wrote:

04/12/2017 06:59 PM
FOIA Request: DOC-NOAA-2017-000940

Please see attached.

"Whose woods these are I think I know." - Frost

Dale Bambrick, Chief, Columbia Basin Branch
304 South Water Street # 200
Ellensburg, WA 98926

(509) 962-8911, xt 802
col |-

Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008

Bonnie J. Hossack



Administrative Assistant

Leading Solutions, LLC contracted to
NOAA Fisheries

1201 NE Lloyd Blvd., Suite 1100
Portland Or 97232

503-736-4741

Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008

Sean Gross

NOAA Fisheries - Columbia Basin Branch
304 S. Water St. #201

Ellensburg, WA 98926

(509) 962-8911 x225

Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008



Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Monday, May 1, 2017 5:20 PM

To: Ana Liza Malabanan - NOAA Federal

Cc: FOIA Office

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and

Request for Clarification

Thanks Ana Liza--appreciate the heads-up

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Mon, May 1, 2017 at 4:58 PM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

Hi Mark,

Ana Liza

---------- Forwarded message ----------

From: Sean Gross - NOAA Federal <sean.gross@noaa.gov>

Date: Fri, Apr 28,2017 at 12:36 PM

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and Request for
Clarification

To: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Cc: Bonnie Hossack - NOAA Affiliate <bonnie.hossack@noaa.gov>, Dale Bambrick - NOAA Federal
<dale.bambrick@noaa.gov>, Ryan Couch - NOAA Federal <ryan.couch@noaa.gov>, Brittany Pugh - NOAA
Federal <brittany.pugh(@noaa.gov>

On Fri, Apr 28, 2017 at 9:38 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:




-}

On Fri, Apr 28, 2017 at 9:35 AM, Bonnie Hossack - NOAA Affiliate <bonnie.hossack@noaa.gov> wrote:
Dale, I have attached a search log

On Fri, Apr 28, 2017 at 9:05 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:

IS

.

!

On Fri, Apr 28, 2017 at 9:00 AM, Dale Bambrick - NOAA Federal <dale.bambrick@noaa.gov> wrote:
oc |

On Fri, Apr 28, 2017 at 7:32 AM, Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>
wrote:
Good morning,

Please see requester's message regarding the scope. What do you think?
Thanks!
Ana Liza

---------- Forwarded message ----------

From: Elizabeth Zultoski <ezultoski@advocateswest.org>

Date: Thu, Apr 27,2017 at 5:19 PM

Subject: Re: Conference Number WAS Re: Acknowledgment, Unusual Circumstances and Request for
Clarification

To: Ana Liza Malabanan - NOAA Federal <ana.liza.malabanan@noaa.gov>

Ana,

Thank you for discussing these issues earlier this week. I appreciate the agency's efforts to provide the
most efficient and accurate response to the FOIA request. To facilitate such a response, we are willing to
accept, as an initial response for this FOIA request, a more limited subset of documents that fall under the
FOIA request. These narrower categories are:

1. Any draft BiOps that NMFS shared with the Bureau regarding the consultations and actions discussed
in item #1 of our FOIA request;

2. Any correspondence about the Yakima Project since NMFS received the Bureau's 2015 Biological
Assessment for the Yakima Project;

3. Any final consultation documents concerning the actions discussed in item #1 of the FOIA request that
are not publicly available on NMFS's website; and

4. Any internal NMFS correspondence about the actions discussed in item #2 of the FOIA request
generated or received since January 1, 2010.



Once NMFS has produced these documents and we have had an opportunity to review them, I will let the
agency know whether additional searches and production of documents described in the FOIA request are
needed, or if the remainder of the FOIA request may be withdrawn. I request that the agency send
documents in batches as they are available and preferably in this order; this will facilitate our ability to
determine, in a timely manner, whether any further narrowing or suspension of the FOIA request is
warranted.

Based on our conversations, these initial temporal and substantive limitations should address NMFS's
concerns and facilitate a more efficient and rapid response while balancing the public interest in the
requested documents. To that end, I look forward to your response to the fee waiver request.

I will be unavailable via phone until next Thursday, May 4, but will be periodically available via email if
you have additional questions.

Again, thank you to your team for making the time to discuss these issues and facilitate an efficient
resolution.

Sincerely,

Lizzy Zultoski, Staff Attorney

On Mon, Apr 17,2017 at 9:20 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Oka, thank you.

Let's re-schedule for 2:30 pm next Monday, April 24, 2017.
Same conference number:

USA Toll Free Number : 877-601-4696
Participant Passcode: 5294732

On Mon, Apr 17,2017 at 9:16 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Both of those times work for me.

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org




www.advocateswest.org

On Mon, Apr 17,2017 at 9:14 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Good morning,

Our Interior Columbia Basin Office (ICBO) has asked that I try to re-schedule our call to next
Monday, April 24, 2017. The biologist who maintains the majority of the requested records is out this
week.

Please let me know if 10:30 am - 11:30 am or 2:30 pm - 3:30 pm next Monday, April 24, 2017, would work for you.
Thank you.
Ana Liza

On Fri, Apr 14, 2017 at 9:58 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Thanks!

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org
www.advocateswest.org

On Fri, Apr 14, 2017 at 9:08 AM, Ana Liza Malabanan - NOAA Federal
<ana.liza.malabanan@noaa.gov> wrote:
Good morning,

Per our discussion yesterday, I have scheduled a call for next Tuesday, April 18, 2017, with our
Interior Columbia Basin Office (ICBO) to discuss the scope of your FOIA request.

Here are the conference details:

Meeting Date: 04/18/2017

Meeting Time: 2:00 PM PACIFIC TIME
USA Toll Free Number : 877-601-4696
Participant Passcode: 5294732

Have a good weekend!

Ana Liza

On Thu, Apr 13,2017 at 11:14 AM, Elizabeth Zultoski <ezultoski@advocateswest.org> wrote:
Ana,




Thank you for your letter dated April 12, 2017 confirming receipt of the FOIA request described
within. The letter asserts you will set up a call with me to discuss the scope, but also states that you
cannot process the FOIA further until you hear from me. Please advise as to what additional
information you require at this time.

Thank you for your assistance in processing this request.

Sincerely,

Lizzy Zultoski

Staff Attorney

Advocates for the West

3115 NE Sandy Blvd. #223
Portland, OR 97232

(503) 914-6388
ezultoski@advocateswest.org
www.advocateswest.org

On Wed, Apr 12,2017 at 4:00 PM, foia@noaa.gov <foia@noaa.gov> wrote:

04/12/2017 06:59 PM
FOIA Request: DOC-NOAA-2017-000940

Please see attached.

"Whose woods these are I think [ know." - Frost

Dale Bambrick, Chief, Columbia Basin Branch
304 South Water Street # 200
Ellensburg, WA 98926

(509) 962-8911, xt 802
col |

Ana Liza S. Malabanan
Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch



Operations, Management & Information Division
NOAA Fisheries West Coast Region
U.S. Department of Commerce
Office: 562-980-4008

Bonnie J. Hossack

Administrative Assistant

Leading Solutions, LLC contracted to
NOAA Fisheries

1201 NE Lloyd Blvd., Suite 1100
Portland Or 97232

503-736-4741

Ana Liza S. Malabanan

Freedom of Information Act (FOIA) Coordinator
Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008

Sean Gross

NOAA Fisheries - Columbia Basin Branch
304 S. Water St. #201

Ellensburg, WA 98926

(509) 962-8911 x225

Ana Liza S. Malabanan
Freedom of Information Act (FOIA) Coordinator



Information Services and Management Branch
Operations, Management & Information Division
NOAA Fisheries West Coast Region

U.S. Department of Commerce

Office: 562-980-4008



From: Dave Becker <davebeckerlaw@gmail.com>

Sent: Monday, May 1, 2017 6:20 PM

To: mark.graff@noaa.gov; steven.goodman@noaa.gov

Cc: David Moskowitz

Subject: FOIA request follow-up - request for tracking number and estimated completion date
Attachments: Letter to NMFS re Process Date 5-1-17.pdf

Mr. Graff and Mr. Goodman,

attached please find a letter requesting the tracking number and estimated completion date for a FOIA request
my client The Conservation Angler submitted to NMFS on April 10th.

I've copied the group's Executive Director, David Moskowitz, on this email - please respond to us both, and
please let us know if there is anything we can do to help expedite production of the requested documents.

Regards,

Dave Becker

Law Office of David H. Becker, LLC

Tel: (503) 388-9160 | email: davebeckerlaw(@gmail.com

Mailing Address (U.S. Postal Service mail): 833 SE Main Street # 302, Portland OR 97214
Shipping Address (FedEx, UPS, other couriers): 833 SE Main Street Suite 325, Portland OR 97214

This e-mail message (including any attachments) is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. If the reader of this message is not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this message (including any attachments) is
strictly prohibited.

If you have received this message in error, please contact the sender by reply e-mail message and destroy all
copies of the original message (including attachments).



Law Office of David H. Becker, LLC
833 SE Main Street # 302
Portland, OR 97214
Tel. (503) 388-9160
davebeckerlaw@gmail.com

May 1, 2017

National Oceanic and Atmospheric Administration

National Marine Fisheries Service (NOAA Fisheries) — Public Reference Facility (SOU1000)
1315 East-West Highway (SSMC3), Room 9719

Silver Spring, MD 20910-6556

Attn:  Mark Graff, NOAA FOIA Officer & Steven Goodman, Acting NMFS FOIA Liaison

Re: The Conservation Angler FOIA Request Submitted April 10, 2017 — Request for
Tracking Number and Estimated Date That Action on the Request Will be Completed

BY EMAIL TRANSMISSION TO mark.graff@noaa.gov and steven.goodman@noaa.gov

*PLEASE ACKNOWLEDGE RECEIPT OF THIS LETTER **
Dear Mr. Graff and Mr. Goodman:
As I mentioned in my voicemails to you both today, on April 10, 2017, my client The

Conservation Angler submitted a FOIA request to FOIA@noaa.gov for documents related to the
rate of conversion of salmonids in the Columbia River. A copy of the request is attached.

Because these documents are relevant to NMFS’s management of fish harvest in the Co-
lumbia River, and relate specifically to fish runs that will begin returning to the Columbia River
later this month, time is of the essence to The Conservation Angler in obtaining this information.
More than ten working days have passed since the FOIA request was submitted, but The Conser-
vation Angler has not yet received a tracking number for the request nor been advised of the date
on which the agency received the request or the estimated date on which NMFS will complete
action on the request, as required by the FOIA, 5 U.S.C. § 552(a)(7)(A)-(B).

Please let us know the tracking number, the date that you received the request, and the es-
timated date on which NMFS will complete action on the request, and please let me or Mr. Mar-
kowitz know if there is anything we can do to assist in expediting production of the documents.
You may contact me at the address, telephone number, and email address listed above, and
Mr. Markowitz at the email and telephone number listed on the last page of the attachment.

Sincerely,

David H. Becker
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THE

CONSERVATION
ANGLER

3241 NE 73" Avenue
Portland, OR 97213

April 10,2017

National Oceanic and Atmospheric Administration
National Marine Fisheries Service (NOAA Fisheries)
Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3), Room 9719
Silver Spring, Maryland 20910

FOIA@noaa.gov

VIA E-MAIL ATTACHMENT — CONFIRMATION REQUESTED

RE: Freedom of Information Act Request
To the FOIA Officer for the National Marine Fisheries Service (NOAA Fisheries):

The Conservation Angler (TCA) is a “doing business as” subsidiary of Wild Salmon
Rivers, a 501(c)(3) nonprofit organization that works to protect and conserve wild steelhead and
salmon and the wild river environments they depend upon. Consistent with this mission and
pursuant to 15 C.F.R. Part 4 and the Freedom of Information Act (FOIA), 5 U.S.C. § 552, TCA
respectfully requests the following:

All documents regarding the rate of conversion (i.e. passage loss, natural mortality,
unaccounted for harvest, or other non-harvest sources of mortality) of Passive Integrated
Transponder (PIT)-tagged adult salmon and steelhead between Bonneville and McNary
dams on the Columbia River during the period from January 1, 2012 to the date of the
agency’s search for documents responsive to this request, specifically including (but not
limited to):

- Emails, notes, and other correspondence between NOAA Fisheries staff and the
NOAA Northwest Fisheries Science Center and the Technical Advisory Committee
to the United States v. Oregon proceeding that relate to salmon and steelhead
conversion;

- Reports, conclusions, analysis and studies of the rate of salmon and steelhead
conversion.



“All documents” includes, but is not limited to, all correspondence, permits, permit applications,
agreements, contracts, minutes, memoranda, plans, e-mails, reports, databases, and notes. This
request includes all documents that have ever been within the custody or control of the National
Marine Fisheries Service (NOAA Fisheries), whether they exist in agency “working,”
investigative, retired, electronic mail, or other files currently or at any other time.

TCA requests these records in light of the President’s “Memorandum for the Heads of
Executive Departments and Agencies” dated January 21, 2009, which states,

[FOIA] should be administered with a clear presumption: In the face of doubt,
openness prevails. . . . In responding to requests under the FOIA, executive
branch agencies (agencies) should act promptly and in a spirit of cooperation,
recognizing that such agencies are servants of the public. All agencies should
adopt a presumption in favor of disclosure, in order to renew their commitment to
the principles embodied in FOIA, and to usher in a new era of open Government.
The presumption of disclosure should be applied to all decisions involving FOIA.
The presumption of disclosure also means that agencies should take affirmative
steps to make information public.

74 Fed. Reg. 4683 (Jan. 21, 2009). This request is being sent to the NOAA Fisheries FOIA
officer with the understanding that it will be forwarded to other officers, offices, or departments
that have pertinent information.

REQUEST FOR FEE WAIVER

Pursuant to FOIA’s fee waiver provision, 5 U.S.C. § 552(a)(4)(A)(iii), and the
Department of Commerce’s FOIA regulations at 15 C.F.R. Part 4, TCA requests that NOAA
Fisheries waive all fees in connection with procurement of the requested records. As
demonstrated below, the nature of this request meets FOIA’s test for fee waiver.

The factors NOAA Fisheries must consider in deciding a fee waiver request are laid out
in 15 C.F.R. § 4.11(/), and those relating to a significant contribution to public understanding of

the operations or activities of the government can be summarized as follows:

(1) Whether the subject matter of the request involves issues that will significantly
contribute to the public understanding of the operations or activities of the Agency.

(2) Whether the contents of the records to be disclosed have an informative value.

(3) Whether the disclosure of the information will likely contribute to an understanding
of the subject by the general public.

(4) Whether the contribution to public understanding is significant.



See 15 C.F.R. § 4.11(/)(2). These factors are to be balanced against one another; no one factor is
determinative. See Friends of the Coast Fork v. U.S. Dep’t of Interior, 110 F.3d 53, 55 (9th Cir.
1997).

The other requirements in the regulations—related to whether the requester has a
commercial interest that outweighs a public interest motivation—are not applicable to TCA and
this request. See 15 C.F.R. § 4.11(/)(3). Under FOIA, a commercial interest is one that furthers a
commercial, trade, or profit interest as those terms are commonly understood. See, e.g., OMB
Fee Guidelines, 52 Fed. Reg. 10017-18. Such interests are not present in this request. TCA does
not seek information from NOAA Fisheries for commercial gain or interest. As a 501(¢c)(3)
nonprofit organization, TCA has no commercial interest in NOAA Fisheries’ activities or
consultations with the Northwest Treaty Indian Tribes regarding fishery enforcement activities
related to the federal Endangered Species Act (ESA) or with regard to NOAA Fishery
communications or activities with other Columbia River Fishery Co-managers in Washington or
Oregon State waters. The materials sought in this FOIA request will be disseminated by TCA to
its members, through its website, and to the press and the general public at no cost.

In deciding whether the fee waiver criteria are satisfied, TCA respectfully reminds
NOAA Fisheries that FOIA is inclined toward disclosure, and that the fee waiver amendments
were enacted to allow further disclosure to nonprofit, public interest organizations to foster
government transparency. See, e.g., 132 Cong. Rec. S. 14270-01 (statement of Sen. Leahy)
(“[A]gencies should not be allowed to use fees as an offensive weapon against requesters seeking
access to Government information.”). Furthermore, courts, including the Ninth Circuit Court of
Appeals, have interpreted the FOIA fee waiver broadly. See, e.g., McClellan Ecological
Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987) (holding that the FOIA fee
waiver “is to be liberally construed in favor of waivers for noncommercial requesters”).

I The present disclosure is in the public interest because it is likely to significantly
contribute to public understanding of the operations or activities of government.
(15 C.F.R. §4.11())(2))

The requested disclosure will significantly contribute to public understanding of the
operations or activities of the government. 5 U.S.C. § 552(a)(4)(A)(iii); 15 C.F.R. § 4.11()).

A. The subject of the disclosure concerns “identifiable operations or activities of the
Federal Government.” (15 C.F.R. § 4.11(/)(2)(i))

The requested information pertains to NOAA Fisheries' co-management activities with
Washington State fish and wildlife managers as well as activities of the Columbia River Treaty
Indian Tribes necessitated by NOAA Fisheries' responsibilities under the Endangered Species
Act (ESA), regarding the potential effects of harvest and illegal harvest of ESA-listed
populations of Columbia and Snake River steelhead and salmon species. NOAA Fisheries is a
division of the National Oceanic and Atmospheric Administration and the United States
Department of Commerce. NOAA Fisheries is responsible for the stewardship and management
of the nation’s living marine resources and their habitat within the United States’ Exclusive
Economic Zone, which extends seaward 200 nautical miles from the coastline. As part of that



responsibility, and pursuant to the ESA, NMFS consults with federal agencies about the potential
adverse impacts of federal activities on threatened and endangered marine species. Such federal
activities include, inter alia, ESA Take Permits issued to commercial and recreational fisheries
in Washington State, conducted with Oregon and the Columbia River Treaty Tribes.

It is irrefutable that NOAA Fisheries’ permitting and consultation guidance concerning
commercial and recreational salmon and steelhead fisheries in both marine and freshwater
environments under the ESA and the potential harm to listed marine species is a clearly
identifiable operation of the government. As part of NOAA Fisheries’ duty under the ESA,
issuing permits to state and Tribal co-managers to conduct commercial and recreational fisheries
that result in "take" as defined by the ESA necessarily results in enforcement activities related to
these "take" prohibitions as well as ESA recovery activities and progress towards meeting
Recovery Plan goals and objectives. Inter-agency consultation is a clearly identifiable operation
and activity of the government. The requested information, which to TCA’s knowledge is not
available publicly at any NOAA website or public reading room, relates to NOAA Fisheries’
management and oversight of its responsibility for the survival and recovery of anadromous fish
species under the ESA because it will illuminate how NOAA Fisheries is evaluating the rate of
salmon and steelhead conversion, communicating with other entities regarding such evaluations,
and using its knowledge of conversion rates to inform other management activities, such as
enforcing closures of fisheries or otherwise exercising its power under the ESA to ensure the
survival of migrating salmon and steelhead. Consequently, the requested information concerns
NOAA Fisheries’ operations and activities.

B. The information requested is meaningfully informative about government
operations or activities and disclosure is likely to contribute to an understanding
of the subject by the public of government operations or activities. (15 C.F.R. §§
4.11()(2)(ii) and (iii))

As discussed, the requested information relates to NOAA’s evaluation of fish migration
in the Columbia River and how it uses such information in its decisions how best to ensure the
survival and recovery of ESA-listed anadromous fish species, and it will provide the public with
a better understanding of the nature of NMFS’s ESA enforcement and consultation guidance
concerning commercial and recreational fisheries and harm to marine species such as steelhead
and salmon, and specifically how activities permitted under ESA permits may impact native
Washington or Oregon marine species. TCA is a non-profit organization that informs, educates
and counsels the public—via legal action, our website, our direct communications to our
members, by disseminating information to the press and other interested members of the public,
and through participation in coalitions working on the same mission to protect wild steelhead and
salmon, on the harm done to the environment by poorly regulated commercial and recreational
fishing. Accordingly, TCA is an effective vehicle to disseminate information on commercial and
recreational fishing that harms the species and their environment.

Simultaneously, the information sought through this FOIA request will help TCA fulfill
its well-established function of public oversight of government action. Public oversight of
agency action in particular is a vital component in our democratic system and is the bedrock
upon which FOIA stands. Indeed, “FOIA is often explained as a means for citizens to know what



‘their Government is up to.”” Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 171
(2004) (quoting U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S.
749, 773 (1989)). TCA will use and disseminate the information obtained through this FOIA
request to inform its members and the general public about NOAA Fisheries’ management and
oversight of salmon and steelhead migration and loss in the Columbia River, thereby
contributing to a better understanding for the public of how NOAA Fisheries incorporates
information about conversion of salmon and steelhead into its decision-making processes and
enforcement activities.

TCA is a public interest organization with over 700 members that works to protect and
conserve wild steelhead and salmon and other wild anadromous fish species and the wild river
environments upon which the fish depend. TCA also communicates with citizens and supporters
through The Osprey, The Journal of the Steelhead Committee of the Federation of Flyfishers,
with a circulation of over 2,500 individuals. Since 2003, TCA has been involved in scientific
research and policymaking in the complex world of salmon and steelhead management. TCA
has demonstrated its ability to take scientific and technical information provided by government
agencies and distill it into a format that is accessible to the public and influence public policy,
and disseminates information obtained under FOIA and its analyses of such information free of
charge to ensure maximum access by the general public. TCA employs, contracts and works
with science and policy experts who have analyzed NEPA, ESA and other environmental and
scientific reports for many years. TCA has worked with NOAA Fisheries regarding steelhead
and salmon conservation on numerous occasions, and our experience and expertise is well-
recognized.

Federal courts have found that dissemination to 2,500 people through a newsletter and the
intent to start a website is sufficient to meet the “reasonably broad audience” factor. Forest
Guardians v. U.S. Dep’t of Interior, 416 F.3d 1173, 1180 (10th Cir. 2005). Moreover, they have
found that the proven ability to digest and disseminate highly technical information, as
demonstrated by past analysis and dissemination, merits giving nonprofit organizations fee
waivers. See W. Watersheds Project v. Brown, 318 F. Supp. 2d 1036, 1040 (D. Idaho 2004).
TCA’s activity in these respects reasonably outstrips any minimums established by judicial
interpretation.

C. The information requested is likely to contribute significantly to the public’s
understanding of Government operations or activities (15 C.F.R. § 4.11(/)(2)(iv))

As noted above, information regarding NOAA’s studies of conversion rates of migrating
adult salmon or steelhead is essentially absent from publicly available websites or other publicly
available sources, and NOAA Fisheries’ communications about conversion rates with other
stakeholders or co-managers of anadromous fish in the Columbia River is opaque and
inaccessible to the public. Accordingly, the public has almost no knowledge either of the data on
fish conversion that NOAA Fisheries is collecting and analyzing, nor of how NOAA Fisheries
uses such data to inform decision-making regarding appropriate levels of harvest in the
Columbia River or how it exercises its power and responsibility for enforcing limitations on take
of ESA-listed species and otherwise managing anadromous fish under the ESA to ensure their
survival and recovery.



The very act of a local citizen group engaging in the review of agency records created or
obtained during implementation of federal statutes is “in the public interest.” The per se
significance of the “citizen watchdog” function carried out by Native Fish Society is evident
from federal law interpreting the FOIA. The fee waiver provision was adopted to facilitate access
to agency records by what the Court described as “citizen watchdog” organizations. See Better
Gov't Ass'n v. Dep’t of State, 780 F.2d 86, 88-89 (D.C. Cir.1987).

Here, significance flows also from timely public production of the requested agency
records as the accepted means for the public to determine whether or not NOAA Fisheries has
complied with its obligations in informing the management of fisheries in the Columbia River.
These records, which will be shared with the general public and used to inform TCA’s advocacy
of better protection of wild fish and better oversight by NOAA Fisheries, will allow the public to
better understand and comment on how NOAA Fisheries evaluates the conversion of migrating
adult fish in the Columbia River and what actions it takes to ensure that such conversion does not
harm the species. TCA’s contribution to the public understanding of this issue based on review
and synthesis of agency records has been, and will continue to be, significant.

1I. Obtaining the information is of no commercial interest to The Conservation Angler.
(15 C.F.R. §4.11())(3))

As noted, TCA 1is a 501(c)(3) nonprofit environmental and conservation advocacy
organization that works to protect and conserve wild steelhead and salmon and the wild river
environments these species depend upon. TCA works to achieve its goals through grassroots
campaigns, public education, media outreach, and litigation. In contrast, pursuant to FOIA, a
commercial interest is one that furthers a commercial, trade, or profit interest, as those terms are
commonly understood. See, e.g., The Freedom of Information Reform Act of 1986; Uniform
Freedom of Information Act Fee Schedule and Guidelines, 52 Fed. Reg. 10012, 10017-18 (Mar.
27, 1987). Such interests are not present in this request. Specifically, in no manner does TCA
seek information from NOAA Fisheries for commercial gain or interest. To the contrary, TCA
respectfully files this FOIA request pursuant to its goal of educating the general public on the
adverse effects of unregulated and illegal commercial and recreational harvest of ESA-listed
steelhead and salmon and those effects on the recovery of these listed species in the Columbia
and Snake Rivers in particular. TCA will analyze and provide members of the public with
relevant information obtained from NOAA Fisheries without charge, and as part of its
organizational mission and activities.

Based upon the foregoing, TCA requests that this FOIA be classified within NOAA
Fisheries’ fee waiver category and that NOAA Fisheries send the requested information as
required by law.

REPLYING TO THIS REQUEST

As this is a matter of extreme importance to TCA, we look forward to your reply within
twenty working days, as required by FOIA. 5 U.S.C. § 552(a)(6)(A)(i). Please acknowledge
receipt of this request, and provide a tracking number, as soon as possible, and please provide an



estimated completion date for processing the request as FOIA requires. If any exemption from
FOIA’s disclosure requirement is claimed, please describe in writing the general nature of the
exempted document and the particular legal basis upon which the exemption is claimed, and
please release all reasonably segregable portions that are not themselves exempt. Id. § 552(b).
Further, even where a document potentially falls under an exemption, FOIA is not a mandatory
bar to disclosure, Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979), but instead reflects a
congressional preference for disclosure, so please use your discretionary release powers. If any
part of a document is redacted, please indicate the location of that redaction through use of black
ink.

TCA recognizes that it may appeal, both administratively, 5 U.S.C. § 552(a)(6), and
judicially, id. § 552(a)(4)(B), an agency’s choice to withhold or redact information. Should the
need arise, TCA is fully prepared to appeal any withholding or redaction, and to seek reasonable
attorney fees and other litigation costs. Id. § 552(a)(4)(B), (E).

Please send all materials to the following TCA office: The Conservation Angler, 3241
NE 73rd Avenue, Portland, OR 97213, or via e-mail to theconservationangler@gmail.com.
Electronic documents are preferred when available. Please do not wait to assemble all
documents that are responsive to our request before releasing information, but instead release
them on a rolling basis. If the responsive records are voluminous, please contact me to discuss
the proper scope of the response. Finally, please do not hesitate to e-mail or call me if you have
questions about this request.

Thank you for your attention. Your consideration of our request is greatly appreciated
and important to the achievement of our mission and to yours.

Sincerely,

David A. Moskowitz

Executive Director
theconservationangler@gmail.com
971-235-8953



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Tuesday, May 2, 2017 7:27 AM

To: Lola Stith - NOAA Affiliate

Subject: Fwd: FOIA request follow-up - request for tracking number and estimated completion
date

Attachments: Letter to NMFS re Process Date 5-1-17.pdf

Hey Lola,

Do you have the tracking number for this one?

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DI (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

---------- Forwarded message ----------

From: Dave Becker <davebeckerlaw@gmail.com>

Date: Mon, May 1, 2017 at 6:20 PM

Subject: FOIA request follow-up - request for tracking number and estimated completion date
To: mark.graff@noaa.gov, steven.goodman@noaa.gov

Cc: David Moskowitz <theconservationangler@gmail.com>

Mr. Graff and Mr. Goodman,

attached please find a letter requesting the tracking number and estimated completion date for a FOIA request
my client The Conservation Angler submitted to NMFS on April 10th.

I've copied the group's Executive Director, David Moskowitz, on this email - please respond to us both, and
please let us know if there is anything we can do to help expedite production of the requested documents.

Regards,
Dave Becker
Law Office of David H. Becker, LLC

Tel: (503) 388-9160 | email: davebeckerlaw(@gmail.com
Mailing Address (U.S. Postal Service mail): 833 SE Main Street # 302, Portland OR 97214

1




Shipping Address (FedEx, UPS, other couriers): 833 SE Main Street Suite 325, Portland OR 97214

This e-mail message (including any attachments) is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. If the reader of this message is not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this message (including any attachments) is
strictly prohibited.

If you have received this message in error, please contact the sender by reply e-mail message and destroy all
copies of the original message (including attachments).



Law Office of David H. Becker, LLC
833 SE Main Street # 302
Portland, OR 97214
Tel. (503) 388-9160
davebeckerlaw@gmail.com

May 1, 2017

National Oceanic and Atmospheric Administration

National Marine Fisheries Service (NOAA Fisheries) — Public Reference Facility (SOU1000)
1315 East-West Highway (SSMC3), Room 9719

Silver Spring, MD 20910-6556

Attn:  Mark Graff, NOAA FOIA Officer & Steven Goodman, Acting NMFS FOIA Liaison

Re: The Conservation Angler FOIA Request Submitted April 10, 2017 — Request for
Tracking Number and Estimated Date That Action on the Request Will be Completed

BY EMAIL TRANSMISSION TO mark.graff@noaa.gov and steven.goodman@noaa.gov

*PLEASE ACKNOWLEDGE RECEIPT OF THIS LETTER **
Dear Mr. Graff and Mr. Goodman:
As I mentioned in my voicemails to you both today, on April 10, 2017, my client The

Conservation Angler submitted a FOIA request to FOIA@noaa.gov for documents related to the
rate of conversion of salmonids in the Columbia River. A copy of the request is attached.

Because these documents are relevant to NMFS’s management of fish harvest in the Co-
lumbia River, and relate specifically to fish runs that will begin returning to the Columbia River
later this month, time is of the essence to The Conservation Angler in obtaining this information.
More than ten working days have passed since the FOIA request was submitted, but The Conser-
vation Angler has not yet received a tracking number for the request nor been advised of the date
on which the agency received the request or the estimated date on which NMFS will complete
action on the request, as required by the FOIA, 5 U.S.C. § 552(a)(7)(A)-(B).

Please let us know the tracking number, the date that you received the request, and the es-
timated date on which NMFS will complete action on the request, and please let me or Mr. Mar-
kowitz know if there is anything we can do to assist in expediting production of the documents.
You may contact me at the address, telephone number, and email address listed above, and
Mr. Markowitz at the email and telephone number listed on the last page of the attachment.

Sincerely,

David H. Becker
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THE

CONSERVATION
ANGLER

3241 NE 73" Avenue
Portland, OR 97213

April 10,2017

National Oceanic and Atmospheric Administration
National Marine Fisheries Service (NOAA Fisheries)
Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3), Room 9719
Silver Spring, Maryland 20910

FOIA@noaa.gov

VIA E-MAIL ATTACHMENT — CONFIRMATION REQUESTED

RE: Freedom of Information Act Request
To the FOIA Officer for the National Marine Fisheries Service (NOAA Fisheries):

The Conservation Angler (TCA) is a “doing business as” subsidiary of Wild Salmon
Rivers, a 501(c)(3) nonprofit organization that works to protect and conserve wild steelhead and
salmon and the wild river environments they depend upon. Consistent with this mission and
pursuant to 15 C.F.R. Part 4 and the Freedom of Information Act (FOIA), 5 U.S.C. § 552, TCA
respectfully requests the following:

All documents regarding the rate of conversion (i.e. passage loss, natural mortality,
unaccounted for harvest, or other non-harvest sources of mortality) of Passive Integrated
Transponder (PIT)-tagged adult salmon and steelhead between Bonneville and McNary
dams on the Columbia River during the period from January 1, 2012 to the date of the
agency’s search for documents responsive to this request, specifically including (but not
limited to):

- Emails, notes, and other correspondence between NOAA Fisheries staff and the
NOAA Northwest Fisheries Science Center and the Technical Advisory Committee
to the United States v. Oregon proceeding that relate to salmon and steelhead
conversion;

- Reports, conclusions, analysis and studies of the rate of salmon and steelhead
conversion.



“All documents” includes, but is not limited to, all correspondence, permits, permit applications,
agreements, contracts, minutes, memoranda, plans, e-mails, reports, databases, and notes. This
request includes all documents that have ever been within the custody or control of the National
Marine Fisheries Service (NOAA Fisheries), whether they exist in agency “working,”
investigative, retired, electronic mail, or other files currently or at any other time.

TCA requests these records in light of the President’s “Memorandum for the Heads of
Executive Departments and Agencies” dated January 21, 2009, which states,

[FOIA] should be administered with a clear presumption: In the face of doubt,
openness prevails. . . . In responding to requests under the FOIA, executive
branch agencies (agencies) should act promptly and in a spirit of cooperation,
recognizing that such agencies are servants of the public. All agencies should
adopt a presumption in favor of disclosure, in order to renew their commitment to
the principles embodied in FOIA, and to usher in a new era of open Government.
The presumption of disclosure should be applied to all decisions involving FOIA.
The presumption of disclosure also means that agencies should take affirmative
steps to make information public.

74 Fed. Reg. 4683 (Jan. 21, 2009). This request is being sent to the NOAA Fisheries FOIA
officer with the understanding that it will be forwarded to other officers, offices, or departments
that have pertinent information.

REQUEST FOR FEE WAIVER

Pursuant to FOIA’s fee waiver provision, 5 U.S.C. § 552(a)(4)(A)(iii), and the
Department of Commerce’s FOIA regulations at 15 C.F.R. Part 4, TCA requests that NOAA
Fisheries waive all fees in connection with procurement of the requested records. As
demonstrated below, the nature of this request meets FOIA’s test for fee waiver.

The factors NOAA Fisheries must consider in deciding a fee waiver request are laid out
in 15 C.F.R. § 4.11(/), and those relating to a significant contribution to public understanding of

the operations or activities of the government can be summarized as follows:

(1) Whether the subject matter of the request involves issues that will significantly
contribute to the public understanding of the operations or activities of the Agency.

(2) Whether the contents of the records to be disclosed have an informative value.

(3) Whether the disclosure of the information will likely contribute to an understanding
of the subject by the general public.

(4) Whether the contribution to public understanding is significant.



See 15 C.F.R. § 4.11(/)(2). These factors are to be balanced against one another; no one factor is
determinative. See Friends of the Coast Fork v. U.S. Dep’t of Interior, 110 F.3d 53, 55 (9th Cir.
1997).

The other requirements in the regulations—related to whether the requester has a
commercial interest that outweighs a public interest motivation—are not applicable to TCA and
this request. See 15 C.F.R. § 4.11(/)(3). Under FOIA, a commercial interest is one that furthers a
commercial, trade, or profit interest as those terms are commonly understood. See, e.g., OMB
Fee Guidelines, 52 Fed. Reg. 10017-18. Such interests are not present in this request. TCA does
not seek information from NOAA Fisheries for commercial gain or interest. As a 501(¢c)(3)
nonprofit organization, TCA has no commercial interest in NOAA Fisheries’ activities or
consultations with the Northwest Treaty Indian Tribes regarding fishery enforcement activities
related to the federal Endangered Species Act (ESA) or with regard to NOAA Fishery
communications or activities with other Columbia River Fishery Co-managers in Washington or
Oregon State waters. The materials sought in this FOIA request will be disseminated by TCA to
its members, through its website, and to the press and the general public at no cost.

In deciding whether the fee waiver criteria are satisfied, TCA respectfully reminds
NOAA Fisheries that FOIA is inclined toward disclosure, and that the fee waiver amendments
were enacted to allow further disclosure to nonprofit, public interest organizations to foster
government transparency. See, e.g., 132 Cong. Rec. S. 14270-01 (statement of Sen. Leahy)
(“[A]gencies should not be allowed to use fees as an offensive weapon against requesters seeking
access to Government information.”). Furthermore, courts, including the Ninth Circuit Court of
Appeals, have interpreted the FOIA fee waiver broadly. See, e.g., McClellan Ecological
Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987) (holding that the FOIA fee
waiver “is to be liberally construed in favor of waivers for noncommercial requesters”).

I The present disclosure is in the public interest because it is likely to significantly
contribute to public understanding of the operations or activities of government.
(15 C.F.R. §4.11())(2))

The requested disclosure will significantly contribute to public understanding of the
operations or activities of the government. 5 U.S.C. § 552(a)(4)(A)(iii); 15 C.F.R. § 4.11()).

A. The subject of the disclosure concerns “identifiable operations or activities of the
Federal Government.” (15 C.F.R. § 4.11(/)(2)(i))

The requested information pertains to NOAA Fisheries' co-management activities with
Washington State fish and wildlife managers as well as activities of the Columbia River Treaty
Indian Tribes necessitated by NOAA Fisheries' responsibilities under the Endangered Species
Act (ESA), regarding the potential effects of harvest and illegal harvest of ESA-listed
populations of Columbia and Snake River steelhead and salmon species. NOAA Fisheries is a
division of the National Oceanic and Atmospheric Administration and the United States
Department of Commerce. NOAA Fisheries is responsible for the stewardship and management
of the nation’s living marine resources and their habitat within the United States’ Exclusive
Economic Zone, which extends seaward 200 nautical miles from the coastline. As part of that



responsibility, and pursuant to the ESA, NMFS consults with federal agencies about the potential
adverse impacts of federal activities on threatened and endangered marine species. Such federal
activities include, inter alia, ESA Take Permits issued to commercial and recreational fisheries
in Washington State, conducted with Oregon and the Columbia River Treaty Tribes.

It is irrefutable that NOAA Fisheries’ permitting and consultation guidance concerning
commercial and recreational salmon and steelhead fisheries in both marine and freshwater
environments under the ESA and the potential harm to listed marine species is a clearly
identifiable operation of the government. As part of NOAA Fisheries’ duty under the ESA,
issuing permits to state and Tribal co-managers to conduct commercial and recreational fisheries
that result in "take" as defined by the ESA necessarily results in enforcement activities related to
these "take" prohibitions as well as ESA recovery activities and progress towards meeting
Recovery Plan goals and objectives. Inter-agency consultation is a clearly identifiable operation
and activity of the government. The requested information, which to TCA’s knowledge is not
available publicly at any NOAA website or public reading room, relates to NOAA Fisheries’
management and oversight of its responsibility for the survival and recovery of anadromous fish
species under the ESA because it will illuminate how NOAA Fisheries is evaluating the rate of
salmon and steelhead conversion, communicating with other entities regarding such evaluations,
and using its knowledge of conversion rates to inform other management activities, such as
enforcing closures of fisheries or otherwise exercising its power under the ESA to ensure the
survival of migrating salmon and steelhead. Consequently, the requested information concerns
NOAA Fisheries’ operations and activities.

B. The information requested is meaningfully informative about government
operations or activities and disclosure is likely to contribute to an understanding
of the subject by the public of government operations or activities. (15 C.F.R. §§
4.11()(2)(ii) and (iii))

As discussed, the requested information relates to NOAA’s evaluation of fish migration
in the Columbia River and how it uses such information in its decisions how best to ensure the
survival and recovery of ESA-listed anadromous fish species, and it will provide the public with
a better understanding of the nature of NMFS’s ESA enforcement and consultation guidance
concerning commercial and recreational fisheries and harm to marine species such as steelhead
and salmon, and specifically how activities permitted under ESA permits may impact native
Washington or Oregon marine species. TCA is a non-profit organization that informs, educates
and counsels the public—via legal action, our website, our direct communications to our
members, by disseminating information to the press and other interested members of the public,
and through participation in coalitions working on the same mission to protect wild steelhead and
salmon, on the harm done to the environment by poorly regulated commercial and recreational
fishing. Accordingly, TCA is an effective vehicle to disseminate information on commercial and
recreational fishing that harms the species and their environment.

Simultaneously, the information sought through this FOIA request will help TCA fulfill
its well-established function of public oversight of government action. Public oversight of
agency action in particular is a vital component in our democratic system and is the bedrock
upon which FOIA stands. Indeed, “FOIA is often explained as a means for citizens to know what



‘their Government is up to.”” Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 171
(2004) (quoting U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S.
749, 773 (1989)). TCA will use and disseminate the information obtained through this FOIA
request to inform its members and the general public about NOAA Fisheries’ management and
oversight of salmon and steelhead migration and loss in the Columbia River, thereby
contributing to a better understanding for the public of how NOAA Fisheries incorporates
information about conversion of salmon and steelhead into its decision-making processes and
enforcement activities.

TCA is a public interest organization with over 700 members that works to protect and
conserve wild steelhead and salmon and other wild anadromous fish species and the wild river
environments upon which the fish depend. TCA also communicates with citizens and supporters
through The Osprey, The Journal of the Steelhead Committee of the Federation of Flyfishers,
with a circulation of over 2,500 individuals. Since 2003, TCA has been involved in scientific
research and policymaking in the complex world of salmon and steelhead management. TCA
has demonstrated its ability to take scientific and technical information provided by government
agencies and distill it into a format that is accessible to the public and influence public policy,
and disseminates information obtained under FOIA and its analyses of such information free of
charge to ensure maximum access by the general public. TCA employs, contracts and works
with science and policy experts who have analyzed NEPA, ESA and other environmental and
scientific reports for many years. TCA has worked with NOAA Fisheries regarding steelhead
and salmon conservation on numerous occasions, and our experience and expertise is well-
recognized.

Federal courts have found that dissemination to 2,500 people through a newsletter and the
intent to start a website is sufficient to meet the “reasonably broad audience” factor. Forest
Guardians v. U.S. Dep’t of Interior, 416 F.3d 1173, 1180 (10th Cir. 2005). Moreover, they have
found that the proven ability to digest and disseminate highly technical information, as
demonstrated by past analysis and dissemination, merits giving nonprofit organizations fee
waivers. See W. Watersheds Project v. Brown, 318 F. Supp. 2d 1036, 1040 (D. Idaho 2004).
TCA’s activity in these respects reasonably outstrips any minimums established by judicial
interpretation.

C. The information requested is likely to contribute significantly to the public’s
understanding of Government operations or activities (15 C.F.R. § 4.11(/)(2)(iv))

As noted above, information regarding NOAA’s studies of conversion rates of migrating
adult salmon or steelhead is essentially absent from publicly available websites or other publicly
available sources, and NOAA Fisheries’ communications about conversion rates with other
stakeholders or co-managers of anadromous fish in the Columbia River is opaque and
inaccessible to the public. Accordingly, the public has almost no knowledge either of the data on
fish conversion that NOAA Fisheries is collecting and analyzing, nor of how NOAA Fisheries
uses such data to inform decision-making regarding appropriate levels of harvest in the
Columbia River or how it exercises its power and responsibility for enforcing limitations on take
of ESA-listed species and otherwise managing anadromous fish under the ESA to ensure their
survival and recovery.



The very act of a local citizen group engaging in the review of agency records created or
obtained during implementation of federal statutes is “in the public interest.” The per se
significance of the “citizen watchdog” function carried out by Native Fish Society is evident
from federal law interpreting the FOIA. The fee waiver provision was adopted to facilitate access
to agency records by what the Court described as “citizen watchdog” organizations. See Better
Gov't Ass'n v. Dep’t of State, 780 F.2d 86, 88-89 (D.C. Cir.1987).

Here, significance flows also from timely public production of the requested agency
records as the accepted means for the public to determine whether or not NOAA Fisheries has
complied with its obligations in informing the management of fisheries in the Columbia River.
These records, which will be shared with the general public and used to inform TCA’s advocacy
of better protection of wild fish and better oversight by NOAA Fisheries, will allow the public to
better understand and comment on how NOAA Fisheries evaluates the conversion of migrating
adult fish in the Columbia River and what actions it takes to ensure that such conversion does not
harm the species. TCA’s contribution to the public understanding of this issue based on review
and synthesis of agency records has been, and will continue to be, significant.

1I. Obtaining the information is of no commercial interest to The Conservation Angler.
(15 C.F.R. §4.11())(3))

As noted, TCA 1is a 501(c)(3) nonprofit environmental and conservation advocacy
organization that works to protect and conserve wild steelhead and salmon and the wild river
environments these species depend upon. TCA works to achieve its goals through grassroots
campaigns, public education, media outreach, and litigation. In contrast, pursuant to FOIA, a
commercial interest is one that furthers a commercial, trade, or profit interest, as those terms are
commonly understood. See, e.g., The Freedom of Information Reform Act of 1986; Uniform
Freedom of Information Act Fee Schedule and Guidelines, 52 Fed. Reg. 10012, 10017-18 (Mar.
27, 1987). Such interests are not present in this request. Specifically, in no manner does TCA
seek information from NOAA Fisheries for commercial gain or interest. To the contrary, TCA
respectfully files this FOIA request pursuant to its goal of educating the general public on the
adverse effects of unregulated and illegal commercial and recreational harvest of ESA-listed
steelhead and salmon and those effects on the recovery of these listed species in the Columbia
and Snake Rivers in particular. TCA will analyze and provide members of the public with
relevant information obtained from NOAA Fisheries without charge, and as part of its
organizational mission and activities.

Based upon the foregoing, TCA requests that this FOIA be classified within NOAA
Fisheries’ fee waiver category and that NOAA Fisheries send the requested information as
required by law.

REPLYING TO THIS REQUEST

As this is a matter of extreme importance to TCA, we look forward to your reply within
twenty working days, as required by FOIA. 5 U.S.C. § 552(a)(6)(A)(i). Please acknowledge
receipt of this request, and provide a tracking number, as soon as possible, and please provide an



estimated completion date for processing the request as FOIA requires. If any exemption from
FOIA’s disclosure requirement is claimed, please describe in writing the general nature of the
exempted document and the particular legal basis upon which the exemption is claimed, and
please release all reasonably segregable portions that are not themselves exempt. Id. § 552(b).
Further, even where a document potentially falls under an exemption, FOIA is not a mandatory
bar to disclosure, Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979), but instead reflects a
congressional preference for disclosure, so please use your discretionary release powers. If any
part of a document is redacted, please indicate the location of that redaction through use of black
ink.

TCA recognizes that it may appeal, both administratively, 5 U.S.C. § 552(a)(6), and
judicially, id. § 552(a)(4)(B), an agency’s choice to withhold or redact information. Should the
need arise, TCA is fully prepared to appeal any withholding or redaction, and to seek reasonable
attorney fees and other litigation costs. Id. § 552(a)(4)(B), (E).

Please send all materials to the following TCA office: The Conservation Angler, 3241
NE 73rd Avenue, Portland, OR 97213, or via e-mail to theconservationangler@gmail.com.
Electronic documents are preferred when available. Please do not wait to assemble all
documents that are responsive to our request before releasing information, but instead release
them on a rolling basis. If the responsive records are voluminous, please contact me to discuss
the proper scope of the response. Finally, please do not hesitate to e-mail or call me if you have
questions about this request.

Thank you for your attention. Your consideration of our request is greatly appreciated
and important to the achievement of our mission and to yours.

Sincerely,

David A. Moskowitz

Executive Director
theconservationangler@gmail.com
971-235-8953



From: Samuel Dixon <samuel.dixon@noaa.gov>

Sent: Tuesday, May 2, 2017 1:04 PM

To: Mark Graff - NOAA Federal; Lola Stith - NOAA Affiliate; Steven Goodman - NOAA
Federal

Subject: Fwd: FOIA request follow-up - request for tracking number and estimated completion
date

Attachments: Letter to NMFS re Process Date 5-1-17.pdf

Hi Mark and Lola,
Have you seen this request come through or spoken with this requester?

Thanks,

Samuel Dixon

Contractor - IBSS Corp
NMFS Assistant FOIA Liaison
(301) 427-8739

samuel.dixon@noaa.gov

---------- Forwarded message ----------

From: Steven Goodman - NOAA Federal <steven.goodman(@noaa.gov>

Date: Mon, May 1, 2017 at 6:50 PM

Subject: Fwd: FOIA request follow-up - request for tracking number and estimated completion date
To: Samuel Dixon <samuel.dixon@noaa.gov>

Do you know what this about?
Sent from my iPhone

Begin forwarded message:

From: Dave Becker <davebeckerlaw(@gmail.com>

To: "mark.graff@noaa.gov" <mark.graff@noaa.gov>, "steven.goodman@noaa.gov"
<steven.goodman@noaa.gov>

Cc: David Moskowitz <theconservationangler@gmail.com>

Subject: FOIA request follow-up - request for tracking number and estimated completion
date

Mr. Graff and Mr. Goodman,

attached please find a letter requesting the tracking number and estimated completion date for a
FOIA request my client The Conservation Angler submitted to NMFS on April 10th.

I've copied the group's Executive Director, David Moskowitz, on this email - please respond to
us both, and please let us know if there is anything we can do to help expedite production of the
requested documents.



Regards,

Dave Becker

Law Office of David H. Becker, LLC

Tel: (503) 388-9160 | email: davebeckerlaw(@gmail.com

Mailing Address (U.S. Postal Service mail): 833 SE Main Street # 302, Portland OR 97214
Shipping Address (FedEx, UPS, other couriers): 833 SE Main Street Suite 325, Portland OR
97214

This e-mail message (including any attachments) is for the sole use of the intended recipient(s)
and may contain confidential and privileged information. If the reader of this message is not the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this
message (including any attachments) is strictly prohibited.

If you have received this message in error, please contact the sender by reply e-mail message and
destroy all copies of the original message (including attachments).



Law Office of David H. Becker, LLC
833 SE Main Street # 302
Portland, OR 97214
Tel. (503) 388-9160
davebeckerlaw@gmail.com

May 1, 2017

National Oceanic and Atmospheric Administration

National Marine Fisheries Service (NOAA Fisheries) — Public Reference Facility (SOU1000)
1315 East-West Highway (SSMC3), Room 9719

Silver Spring, MD 20910-6556

Attn:  Mark Graff, NOAA FOIA Officer & Steven Goodman, Acting NMFS FOIA Liaison

Re: The Conservation Angler FOIA Request Submitted April 10, 2017 — Request for
Tracking Number and Estimated Date That Action on the Request Will be Completed

BY EMAIL TRANSMISSION TO mark.graff@noaa.gov and steven.goodman@noaa.gov

*PLEASE ACKNOWLEDGE RECEIPT OF THIS LETTER **
Dear Mr. Graff and Mr. Goodman:
As I mentioned in my voicemails to you both today, on April 10, 2017, my client The

Conservation Angler submitted a FOIA request to FOIA@noaa.gov for documents related to the
rate of conversion of salmonids in the Columbia River. A copy of the request is attached.

Because these documents are relevant to NMFS’s management of fish harvest in the Co-
lumbia River, and relate specifically to fish runs that will begin returning to the Columbia River
later this month, time is of the essence to The Conservation Angler in obtaining this information.
More than ten working days have passed since the FOIA request was submitted, but The Conser-
vation Angler has not yet received a tracking number for the request nor been advised of the date
on which the agency received the request or the estimated date on which NMFS will complete
action on the request, as required by the FOIA, 5 U.S.C. § 552(a)(7)(A)-(B).

Please let us know the tracking number, the date that you received the request, and the es-
timated date on which NMFS will complete action on the request, and please let me or Mr. Mar-
kowitz know if there is anything we can do to assist in expediting production of the documents.
You may contact me at the address, telephone number, and email address listed above, and
Mr. Markowitz at the email and telephone number listed on the last page of the attachment.

Sincerely,

David H. Becker



———
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THE

CONSERVATION
ANGLER

3241 NE 73" Avenue
Portland, OR 97213

April 10,2017

National Oceanic and Atmospheric Administration
National Marine Fisheries Service (NOAA Fisheries)
Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3), Room 9719
Silver Spring, Maryland 20910

FOIA@noaa.gov

VIA E-MAIL ATTACHMENT — CONFIRMATION REQUESTED

RE: Freedom of Information Act Request
To the FOIA Officer for the National Marine Fisheries Service (NOAA Fisheries):

The Conservation Angler (TCA) is a “doing business as” subsidiary of Wild Salmon
Rivers, a 501(c)(3) nonprofit organization that works to protect and conserve wild steelhead and
salmon and the wild river environments they depend upon. Consistent with this mission and
pursuant to 15 C.F.R. Part 4 and the Freedom of Information Act (FOIA), 5 U.S.C. § 552, TCA
respectfully requests the following:

All documents regarding the rate of conversion (i.e. passage loss, natural mortality,
unaccounted for harvest, or other non-harvest sources of mortality) of Passive Integrated
Transponder (PIT)-tagged adult salmon and steelhead between Bonneville and McNary
dams on the Columbia River during the period from January 1, 2012 to the date of the
agency’s search for documents responsive to this request, specifically including (but not
limited to):

- Emails, notes, and other correspondence between NOAA Fisheries staff and the
NOAA Northwest Fisheries Science Center and the Technical Advisory Committee
to the United States v. Oregon proceeding that relate to salmon and steelhead
conversion;

- Reports, conclusions, analysis and studies of the rate of salmon and steelhead
conversion.



“All documents” includes, but is not limited to, all correspondence, permits, permit applications,
agreements, contracts, minutes, memoranda, plans, e-mails, reports, databases, and notes. This
request includes all documents that have ever been within the custody or control of the National
Marine Fisheries Service (NOAA Fisheries), whether they exist in agency “working,”
investigative, retired, electronic mail, or other files currently or at any other time.

TCA requests these records in light of the President’s “Memorandum for the Heads of
Executive Departments and Agencies” dated January 21, 2009, which states,

[FOIA] should be administered with a clear presumption: In the face of doubt,
openness prevails. . . . In responding to requests under the FOIA, executive
branch agencies (agencies) should act promptly and in a spirit of cooperation,
recognizing that such agencies are servants of the public. All agencies should
adopt a presumption in favor of disclosure, in order to renew their commitment to
the principles embodied in FOIA, and to usher in a new era of open Government.
The presumption of disclosure should be applied to all decisions involving FOIA.
The presumption of disclosure also means that agencies should take affirmative
steps to make information public.

74 Fed. Reg. 4683 (Jan. 21, 2009). This request is being sent to the NOAA Fisheries FOIA
officer with the understanding that it will be forwarded to other officers, offices, or departments
that have pertinent information.

REQUEST FOR FEE WAIVER

Pursuant to FOIA’s fee waiver provision, 5 U.S.C. § 552(a)(4)(A)(iii), and the
Department of Commerce’s FOIA regulations at 15 C.F.R. Part 4, TCA requests that NOAA
Fisheries waive all fees in connection with procurement of the requested records. As
demonstrated below, the nature of this request meets FOIA’s test for fee waiver.

The factors NOAA Fisheries must consider in deciding a fee waiver request are laid out
in 15 C.F.R. § 4.11(/), and those relating to a significant contribution to public understanding of

the operations or activities of the government can be summarized as follows:

(1) Whether the subject matter of the request involves issues that will significantly
contribute to the public understanding of the operations or activities of the Agency.

(2) Whether the contents of the records to be disclosed have an informative value.

(3) Whether the disclosure of the information will likely contribute to an understanding
of the subject by the general public.

(4) Whether the contribution to public understanding is significant.



See 15 C.F.R. § 4.11(/)(2). These factors are to be balanced against one another; no one factor is
determinative. See Friends of the Coast Fork v. U.S. Dep’t of Interior, 110 F.3d 53, 55 (9th Cir.
1997).

The other requirements in the regulations—related to whether the requester has a
commercial interest that outweighs a public interest motivation—are not applicable to TCA and
this request. See 15 C.F.R. § 4.11(/)(3). Under FOIA, a commercial interest is one that furthers a
commercial, trade, or profit interest as those terms are commonly understood. See, e.g., OMB
Fee Guidelines, 52 Fed. Reg. 10017-18. Such interests are not present in this request. TCA does
not seek information from NOAA Fisheries for commercial gain or interest. As a 501(¢c)(3)
nonprofit organization, TCA has no commercial interest in NOAA Fisheries’ activities or
consultations with the Northwest Treaty Indian Tribes regarding fishery enforcement activities
related to the federal Endangered Species Act (ESA) or with regard to NOAA Fishery
communications or activities with other Columbia River Fishery Co-managers in Washington or
Oregon State waters. The materials sought in this FOIA request will be disseminated by TCA to
its members, through its website, and to the press and the general public at no cost.

In deciding whether the fee waiver criteria are satisfied, TCA respectfully reminds
NOAA Fisheries that FOIA is inclined toward disclosure, and that the fee waiver amendments
were enacted to allow further disclosure to nonprofit, public interest organizations to foster
government transparency. See, e.g., 132 Cong. Rec. S. 14270-01 (statement of Sen. Leahy)
(“[A]gencies should not be allowed to use fees as an offensive weapon against requesters seeking
access to Government information.”). Furthermore, courts, including the Ninth Circuit Court of
Appeals, have interpreted the FOIA fee waiver broadly. See, e.g., McClellan Ecological
Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987) (holding that the FOIA fee
waiver “is to be liberally construed in favor of waivers for noncommercial requesters”).

I The present disclosure is in the public interest because it is likely to significantly
contribute to public understanding of the operations or activities of government.
(15 C.F.R. §4.11())(2))

The requested disclosure will significantly contribute to public understanding of the
operations or activities of the government. 5 U.S.C. § 552(a)(4)(A)(iii); 15 C.F.R. § 4.11()).

A. The subject of the disclosure concerns “identifiable operations or activities of the
Federal Government.” (15 C.F.R. § 4.11(/)(2)(i))

The requested information pertains to NOAA Fisheries' co-management activities with
Washington State fish and wildlife managers as well as activities of the Columbia River Treaty
Indian Tribes necessitated by NOAA Fisheries' responsibilities under the Endangered Species
Act (ESA), regarding the potential effects of harvest and illegal harvest of ESA-listed
populations of Columbia and Snake River steelhead and salmon species. NOAA Fisheries is a
division of the National Oceanic and Atmospheric Administration and the United States
Department of Commerce. NOAA Fisheries is responsible for the stewardship and management
of the nation’s living marine resources and their habitat within the United States’ Exclusive
Economic Zone, which extends seaward 200 nautical miles from the coastline. As part of that



responsibility, and pursuant to the ESA, NMFS consults with federal agencies about the potential
adverse impacts of federal activities on threatened and endangered marine species. Such federal
activities include, inter alia, ESA Take Permits issued to commercial and recreational fisheries
in Washington State, conducted with Oregon and the Columbia River Treaty Tribes.

It is irrefutable that NOAA Fisheries’ permitting and consultation guidance concerning
commercial and recreational salmon and steelhead fisheries in both marine and freshwater
environments under the ESA and the potential harm to listed marine species is a clearly
identifiable operation of the government. As part of NOAA Fisheries’ duty under the ESA,
issuing permits to state and Tribal co-managers to conduct commercial and recreational fisheries
that result in "take" as defined by the ESA necessarily results in enforcement activities related to
these "take" prohibitions as well as ESA recovery activities and progress towards meeting
Recovery Plan goals and objectives. Inter-agency consultation is a clearly identifiable operation
and activity of the government. The requested information, which to TCA’s knowledge is not
available publicly at any NOAA website or public reading room, relates to NOAA Fisheries’
management and oversight of its responsibility for the survival and recovery of anadromous fish
species under the ESA because it will illuminate how NOAA Fisheries is evaluating the rate of
salmon and steelhead conversion, communicating with other entities regarding such evaluations,
and using its knowledge of conversion rates to inform other management activities, such as
enforcing closures of fisheries or otherwise exercising its power under the ESA to ensure the
survival of migrating salmon and steelhead. Consequently, the requested information concerns
NOAA Fisheries’ operations and activities.

B. The information requested is meaningfully informative about government
operations or activities and disclosure is likely to contribute to an understanding
of the subject by the public of government operations or activities. (15 C.F.R. §§
4.11()(2)(ii) and (iii))

As discussed, the requested information relates to NOAA’s evaluation of fish migration
in the Columbia River and how it uses such information in its decisions how best to ensure the
survival and recovery of ESA-listed anadromous fish species, and it will provide the public with
a better understanding of the nature of NMFS’s ESA enforcement and consultation guidance
concerning commercial and recreational fisheries and harm to marine species such as steelhead
and salmon, and specifically how activities permitted under ESA permits may impact native
Washington or Oregon marine species. TCA is a non-profit organization that informs, educates
and counsels the public—via legal action, our website, our direct communications to our
members, by disseminating information to the press and other interested members of the public,
and through participation in coalitions working on the same mission to protect wild steelhead and
salmon, on the harm done to the environment by poorly regulated commercial and recreational
fishing. Accordingly, TCA is an effective vehicle to disseminate information on commercial and
recreational fishing that harms the species and their environment.

Simultaneously, the information sought through this FOIA request will help TCA fulfill
its well-established function of public oversight of government action. Public oversight of
agency action in particular is a vital component in our democratic system and is the bedrock
upon which FOIA stands. Indeed, “FOIA is often explained as a means for citizens to know what



‘their Government is up to.”” Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 171
(2004) (quoting U.S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S.
749, 773 (1989)). TCA will use and disseminate the information obtained through this FOIA
request to inform its members and the general public about NOAA Fisheries’ management and
oversight of salmon and steelhead migration and loss in the Columbia River, thereby
contributing to a better understanding for the public of how NOAA Fisheries incorporates
information about conversion of salmon and steelhead into its decision-making processes and
enforcement activities.

TCA is a public interest organization with over 700 members that works to protect and
conserve wild steelhead and salmon and other wild anadromous fish species and the wild river
environments upon which the fish depend. TCA also communicates with citizens and supporters
through The Osprey, The Journal of the Steelhead Committee of the Federation of Flyfishers,
with a circulation of over 2,500 individuals. Since 2003, TCA has been involved in scientific
research and policymaking in the complex world of salmon and steelhead management. TCA
has demonstrated its ability to take scientific and technical information provided by government
agencies and distill it into a format that is accessible to the public and influence public policy,
and disseminates information obtained under FOIA and its analyses of such information free of
charge to ensure maximum access by the general public. TCA employs, contracts and works
with science and policy experts who have analyzed NEPA, ESA and other environmental and
scientific reports for many years. TCA has worked with NOAA Fisheries regarding steelhead
and salmon conservation on numerous occasions, and our experience and expertise is well-
recognized.

Federal courts have found that dissemination to 2,500 people through a newsletter and the
intent to start a website is sufficient to meet the “reasonably broad audience” factor. Forest
Guardians v. U.S. Dep’t of Interior, 416 F.3d 1173, 1180 (10th Cir. 2005). Moreover, they have
found that the proven ability to digest and disseminate highly technical information, as
demonstrated by past analysis and dissemination, merits giving nonprofit organizations fee
waivers. See W. Watersheds Project v. Brown, 318 F. Supp. 2d 1036, 1040 (D. Idaho 2004).
TCA’s activity in these respects reasonably outstrips any minimums established by judicial
interpretation.

C. The information requested is likely to contribute significantly to the public’s
understanding of Government operations or activities (15 C.F.R. § 4.11(/)(2)(iv))

As noted above, information regarding NOAA’s studies of conversion rates of migrating
adult salmon or steelhead is essentially absent from publicly available websites or other publicly
available sources, and NOAA Fisheries’ communications about conversion rates with other
stakeholders or co-managers of anadromous fish in the Columbia River is opaque and
inaccessible to the public. Accordingly, the public has almost no knowledge either of the data on
fish conversion that NOAA Fisheries is collecting and analyzing, nor of how NOAA Fisheries
uses such data to inform decision-making regarding appropriate levels of harvest in the
Columbia River or how it exercises its power and responsibility for enforcing limitations on take
of ESA-listed species and otherwise managing anadromous fish under the ESA to ensure their
survival and recovery.



The very act of a local citizen group engaging in the review of agency records created or
obtained during implementation of federal statutes is “in the public interest.” The per se
significance of the “citizen watchdog” function carried out by Native Fish Society is evident
from federal law interpreting the FOIA. The fee waiver provision was adopted to facilitate access
to agency records by what the Court described as “citizen watchdog” organizations. See Better
Gov't Ass'n v. Dep’t of State, 780 F.2d 86, 88-89 (D.C. Cir.1987).

Here, significance flows also from timely public production of the requested agency
records as the accepted means for the public to determine whether or not NOAA Fisheries has
complied with its obligations in informing the management of fisheries in the Columbia River.
These records, which will be shared with the general public and used to inform TCA’s advocacy
of better protection of wild fish and better oversight by NOAA Fisheries, will allow the public to
better understand and comment on how NOAA Fisheries evaluates the conversion of migrating
adult fish in the Columbia River and what actions it takes to ensure that such conversion does not
harm the species. TCA’s contribution to the public understanding of this issue based on review
and synthesis of agency records has been, and will continue to be, significant.

1I. Obtaining the information is of no commercial interest to The Conservation Angler.
(15 C.F.R. §4.11())(3))

As noted, TCA 1is a 501(c)(3) nonprofit environmental and conservation advocacy
organization that works to protect and conserve wild steelhead and salmon and the wild river
environments these species depend upon. TCA works to achieve its goals through grassroots
campaigns, public education, media outreach, and litigation. In contrast, pursuant to FOIA, a
commercial interest is one that furthers a commercial, trade, or profit interest, as those terms are
commonly understood. See, e.g., The Freedom of Information Reform Act of 1986; Uniform
Freedom of Information Act Fee Schedule and Guidelines, 52 Fed. Reg. 10012, 10017-18 (Mar.
27, 1987). Such interests are not present in this request. Specifically, in no manner does TCA
seek information from NOAA Fisheries for commercial gain or interest. To the contrary, TCA
respectfully files this FOIA request pursuant to its goal of educating the general public on the
adverse effects of unregulated and illegal commercial and recreational harvest of ESA-listed
steelhead and salmon and those effects on the recovery of these listed species in the Columbia
and Snake Rivers in particular. TCA will analyze and provide members of the public with
relevant information obtained from NOAA Fisheries without charge, and as part of its
organizational mission and activities.

Based upon the foregoing, TCA requests that this FOIA be classified within NOAA
Fisheries’ fee waiver category and that NOAA Fisheries send the requested information as
required by law.

REPLYING TO THIS REQUEST

As this is a matter of extreme importance to TCA, we look forward to your reply within
twenty working days, as required by FOIA. 5 U.S.C. § 552(a)(6)(A)(i). Please acknowledge
receipt of this request, and provide a tracking number, as soon as possible, and please provide an



estimated completion date for processing the request as FOIA requires. If any exemption from
FOIA’s disclosure requirement is claimed, please describe in writing the general nature of the
exempted document and the particular legal basis upon which the exemption is claimed, and
please release all reasonably segregable portions that are not themselves exempt. Id. § 552(b).
Further, even where a document potentially falls under an exemption, FOIA is not a mandatory
bar to disclosure, Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979), but instead reflects a
congressional preference for disclosure, so please use your discretionary release powers. If any
part of a document is redacted, please indicate the location of that redaction through use of black
ink.

TCA recognizes that it may appeal, both administratively, 5 U.S.C. § 552(a)(6), and
judicially, id. § 552(a)(4)(B), an agency’s choice to withhold or redact information. Should the
need arise, TCA is fully prepared to appeal any withholding or redaction, and to seek reasonable
attorney fees and other litigation costs. Id. § 552(a)(4)(B), (E).

Please send all materials to the following TCA office: The Conservation Angler, 3241
NE 73rd Avenue, Portland, OR 97213, or via e-mail to theconservationangler@gmail.com.
Electronic documents are preferred when available. Please do not wait to assemble all
documents that are responsive to our request before releasing information, but instead release
them on a rolling basis. If the responsive records are voluminous, please contact me to discuss
the proper scope of the response. Finally, please do not hesitate to e-mail or call me if you have
questions about this request.

Thank you for your attention. Your consideration of our request is greatly appreciated
and important to the achievement of our mission and to yours.

Sincerely,

David A. Moskowitz

Executive Director
theconservationangler@gmail.com
971-235-8953



From: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Sent: Tuesday, May 2, 2017 10:05 AM

To: Mark Graff - NOAA Federal; Lola Stith - NOAA Affiliate
Subject: Fwd: FOIA request from Aviation Spectrum Resources Inc.
Attachments: 20170321-NOAA FOIA Request-FINAL.pdf

Mark and Lola,

Our RF Spectrum Branch Chief just forwarded this to me and asked if I have
been assigned this request. Do you have this?

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service
Office of the Assistant Chief Information Officer
Phone: 202-308-4959

Follow NOAASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"

---------- Forwarded message ----------

From: Al Wissman <al.wissman@noaa.gov>

Date: Tue, May 2, 2017 at 9:25 AM

Subject: FOIA request from Aviation Spectrum Resources Inc.

To: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Maria,
Attached is the FOIA request.

Al Wissman



Aviation Spectrum Resources Inc. ¢ 180 Admiral Cochrane Drive ¢ Suite 300 ¢ Annapolis, MD 21401
Phone: 410-266-6030 ¢ Fax: 443-951-0349 ¢ http://www.asri.aero

National Oceanic and Atmospheric Administration
Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3)

Room 9719

Silver Spring, Maryland 20910

21 March 2017
FREEDOM OF INFORMATION ACT REQUEST
Dear NOAA FOIA Office:
This is a request under the Freedom of Information Act, 5 U.S.C. § 552.

On behalf of Aviation Spectrum Resources, Inc. (ASRI), the undersigned hereby requests
that copies of the following documents, including letters or correspondence, or any other
documents or recordings responsive to the requests listed below and/or containing the following
information, be provided to the undersigned:

1. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from the Under Secretary of Commerce for Oceans and Atmospheres (former or
acting) to the National Telecommunications and Information Administration (NTIA) from
September 1, 2016 to the present, inclusive, regarding regulatory or operational considerations in
the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands, specifically those associated
with potential spectrum repurposing of these bands from current and prospective federal
government uses to commercial mobile operations or the sharing of these spectrum bands by
federal government and commercial mobile operators.

2. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from the Assistant Secretary for Environmental Observation and Prediction (former
or acting) to the National Telecommunications and Information Administration (NTIA) from
September 1, 2016 to the present, inclusive, regarding regulatory or operational considerations in
the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands, specifically those associated
with potential spectrum repurposing of these bands from current and prospective federal
government uses to commercial mobile operations or the sharing of these spectrum bands by
federal government and commercial mobile operators.

3. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from (1) the Assistant Administrator, National Environmental Satellite, Data &
Information Service (NESDIS) (former or acting), or (2) the Deputy Assistant Administrator of
NESDIS, to the National Telecommunications and Information Administration (NTIA) from
September 1, 2016 to the present, inclusive, regarding regulatory or operational considerations in
the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands, specifically those associated
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with potential spectrum repurposing of these bands from current and prospective federal
government uses to commercial mobile operations or the sharing of these spectrum bands by
federal government and commercial mobile operators.

4. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from (1) the NESDIS CIO, e.g., Assistant Chief Information Officer
(ACIO/NESDIS) or (2) the NESDIS Deputy CIO, e.g., Deputy Assistant Chief Information
Officer (DCIO/NESDIS) (former or acting) to the National Telecommunications and Information
Administration (NTIA) from September 1, 2016 to the present, inclusive, regarding regulatory or
operational considerations in the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands,
specifically those associated with potential spectrum repurposing of these bands from current and
prospective federal government uses to commercial mobile operations or the sharing of these
spectrum bands by federal government and commercial mobile operators.

ASRI requests a waiver of all fees for this request on the basis that disclosure of the
requested information to ASRI would be in the public interest. See 15 C.F.R. § 4.11(1)(1)(i). In
order to help you consider this request, you should know that ASRI is the communications
company of the U.S. civilian air transport industry. Owned by the airlines and other airspace
users, ASRI is operated on a cooperative basis to provide a non-discriminatory service to these
entities. Additionally, ASRI’s mission includes the defense of access to, and the use of, adequate
radiofrequency spectrum resources to support aviation activities to ensure the safety of the flying
public and the efficiency of airline operations.

Disclosure of the requested information to ASRI is in the public interest because it is
likely to contribute significantly to public understanding of the activities of the government in
connection with the foregoing radiofrequency spectrum bands and is not primarily in ASRI’s
commercial interest. See 15 C.F.R. § 4.11(1)(2)(ii) (the first fee waiver requirement is met when
the disclosure is “likely to contribute” to an increased public understanding of government
operations or activities); see also 15 C.F.R. § 4.11(1)(3)(ii) (finding that a fee waiver or reduction
is justified when the public interest in disclosure is greater than any identified commercial
interest).

More specifically, these bands are essential for the timely and reliable dissemination of
hydrological and metrological information. Aviation operations are highly weather-sensitive. If
proposed repurposing or spectrum sharing of 1675 — 1680 MHz or 1675-1695 MHz creates radio
frequency interference that adversely impacts the receipt of hydrological and metrological
information necessary for aviation operations, the safety of the travelling public could be
affected. Thus, the disclosure of the requested information will contribute to the understanding
of a “reasonably broad audience” of persons interested in the subject, as opposed to the only the
individual understanding of the requester. See 15 C.F.R. § 4.11(1)(2)(ii1). The information
requested will enable ASRI to conduct further analysis of the foregoing issues and contribute to
its participation in the ongoing FCC proceedings' concerning the Geostationary Operational

! See FCC RM-11681. In this proceeding, Ligado Network LLC (“Ligado”) asks the FCC
to initiate a rulemaking to allocate the 1675-1680 MHz band for terrestrial mobile use on a
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Environmental Satellite system, also known as GOES, which operates in these spectrum bands.
ASRTI’s contributions to those proceedings will become available to the public through the FCC’s
website.

In the event that you do not waive fees, ASRI is willing to pay fees for this request up to
a maximum of $250. If you estimate that the fees will exceed this limit, please first provide
notice to the point of contact listed below before proceeding and provide the point of contact
with an estimate of the costs (and obtain approval to incur them). See 15 C.F.R. § 4.11(1)(2) (“A
notice under this paragraph shall offer the requester an opportunity to discuss the matter with
Departmental personnel in order to modify the request in an effort to meet the requester’s needs
at a lower cost.”). If a waiver is granted or, alternatively, if the fees do not exceed the amount
stated above, please supply the records without informing the point of contact of the cost.

If you deny all or any part of this request for information, please cite each specific
exemption you think justifies your withholding of information. Please notify the point of contact
of appeal procedures available under the law.

Thank you for your consideration of this request.

Please correspond with Mr. Andrew Roy, Director of Engineering, ASRI, with any
questions in this matter. He may be reached at (443) 951-0340 or via email at acr(@asri.aero

Sincerely,

By: /s/ Kris Hutchison

Kris Hutchison

President

Aviation Spectrum Resources, Inc.

180 Admiral Cochrane Dive, Suite 300
Annapolis, MD 21401

shared basis with federal use. The original petition in this proceeding was filed in 2012 by
Ligado’s predecessor in interest, LightSquared Subsidiary LLC.
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From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Tuesday, May 2, 2017 5:23 PM

To: John Almeida - NOAA Federal

Cc: Lola Stith - NOAA Affiliate

Subject: Litigation Summary

Attachments: Friends of Animals Voluntary Dismissal.pdf; FOA v NOAA - Stipulation of Settlement and

Dismissal.pdf; Dkt. 24 - Reply iso Defs MSJ.pdf; Current Litigation Cases and Status.xlsx;
CREW - stip of dismissal.pdf; CoA v NOAA - Dismissal.pdf; PEER Final 3.20 FAL in
litigation mhg.pdf; OCE docket 108 - Judgment.pdf; Klamath Dismissal Order.pdf; JW -
Notice of dismissal.pdf

Hey John,

Attached is a very rudimentary summary of the litigation cases. I also am attaching the latest filing in each case
as an artifact. I haven't included any fields beyond the case name and status. Let me know if you need me to
include jurisdiction, AUSA contact, lead GC Attorney, etc. I can go through and add that if this is meant to be
distributed. Let me know what you need and I can flesh this out unless you just wanted this as a status check.

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DI (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.



Case 1:16-cv-02178-EGS Document 11 Filed 02/22/17 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAUSE OF ACTION INSTITUTE,
Plaintiff,

V.

NATIONAL OCEANIC AND ATMOSPHERIC

ADMINISTRATION,

Defendant.

N N N N N N N N N N N N

Civil Action No. 16-cv-2178 (EGS)

JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

Pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(i1), Plaintiff Cause of Action

Institute and Defendant National Oceanic and Atmospheric Administration stipulate and agree to

dismissal of this action, which pertains to FOIA request DOC-NOAA-2016-001453, with

prejudice. Each party will bear its own costs, attorney fees, and expenses.

Date: February 22, 2017

/s/ Ryan P. Mulvey
Ryan P. Mulvey

D.C. Bar No. 1024362
Eric R. Bolinder

D.C. Bar No. 1028335

CAUSE OF ACTION INSTITUTE
1875 Eye Street, N.-W., Ste. 800
Washington, D.C. 20006
Telephone: (202) 499-4232
Facsimile: (202) 330-5842
ryan.mulvey@causeofaction.org
eric.bolinder@causeofaction.org

Counsel for Plaintiff

Respectfully submitted,

CHANNING D. PHILLIPS
D.C. Bar #415793
U.S. Attorney for the District of Columbia

DANIEL VAN HORN
D.C. Bar # 924092
Chief, Civil Division

/s/ Wyneva Johnson

WYNEVA JOHNSON

D.C. Bar # 278515

Assistant United States Attorney

555 4th Street, N.W.

Washington, D.C. 20530

Telephone: (202) 252-2518

E-mail: Wyneva.Johnson@usdoj.gov

Counsel for Defendant



Case 1:17-cv-00135-APM Document 8 Filed 03/08/17 Page 1 of 1

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITIZENS FOR RESPONSIBILITY AND

ETHIS IN WASHINGTON,
Plaintiff,

V.

U.S. DEPARTMENT OF COMMERCE,

Defendant.

)
)
)
)
) Civil No. 1:17-cv-00135 (APM)
)
)
)
)
)

JOINT STIPULATION OF DISMISSAL

IT IS HEREBY STIPULATED AND AGREED by and between the parties, pursuant to

Fed. R. Civ. P. 41(a)(1)(A)(i1), that the above-captioned action shall be dismissed with prejudice,

each party to bear its own attorney fees and costs.

March 8, 2017

/s/_Anne L. Weismann
(D.C. Bar No. 298190)
Stuart C. McPhail
(D.C. Bar No. 1032529)
Citizens for Responsibility and
Ethics in Washington
455 Massachusetts Ave., N.W.
6th Floor
Washington, D.C. 20001
Phone: (202) 408-5565
Fax: (202) 588-5020
aweismann(@citizensforethics.org

Attorneys for Plaintiff

Respectfully submitted,

CHAD A. READLER
Acting Assistant Attorney General, Civil Division

MARCIA BERMAN
Assistant Director, Federal Programs Branch

/s/ Dena M. Roth
Dena M. Roth (D.C Bar No. 1001184)
Trial Attorney
United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave., N.W., Room 7107
Phone: (202) 514-5108
Fax: (202) 616-8470
Email: Dena.m.roth@usdoj.gov

Attorneys for Defendant
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PEER

OCEI &Il
Klamath

Judicial Watch 1
Judicial Watch 2
Friends Of Anima
Friends of Animal
CREW

Cause of Action
Sierra Club




Case 1:15-cv-02088-CRC Document 24 Filed 03/17/17 Page 1 of 33

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
v. Civil Docket No. 15-cv-2088 (CRC)

U.S. DEPARTMENT OF COMMERCE,

Defendant.

DEFENDANT’S COMBINED OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT, AND
REPLY IN FURTHER SUPPORT OF DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
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INTRODUCTION

Plaintiff Judicial Watch’s primary argument in its opposition to the U.S. Department of
Commerce’s Motion for Summary Judgment, as well as the basis for its Cross-Motion, is that the
National Oceanic and Atmospheric Administration (“NOAA”) could not withhold any of the
withheld and redacted material here because the deliberative process privilege does not apply to
deliberations resulting in the publication of a scientific study, Possible Artifacts of Data Biases
in the Recent Global Surface Warming Hiatus (“Hiatus Paper” or “the Paper”). Plaintiff’s
extraordinarily broad legal theory is foreclosed by binding precedent and misapplies the
deliberative process privilege. Thus, it must be rejected.

Plaintiff’s remaining arguments fare no better. It argues that the Court should disallow
the deliberative process privilege because the withholdings shield alleged government
misconduct. But Plaintiff’s attempt in a Freedom of Information Act (“FOIA”) case to invoke
this rare exception to the deliberative process privilege is entirely without merit. Plaintiff has not
tied any alleged misconduct to the withheld and redacted material here and has failed to
demonstrate any type of government misconduct, let alone the type of extreme wrongdoing
necessary to invoke this exception. Plaintiff’s argument that NOAA has not produced all
reasonably segregable information fails because NOAA has undertaken conscientious efforts to
release all non-exempt information, has shown with reasonable specificity why any withheld or
redacted records cannot be further segregated, and nothing points to the contrary. Finally,
Plaintiff’s request for in camera review reflects nothing more than an unwarranted fishing
expedition that would waste the Court’s valuable resources.

The Court should enter summary judgment on the U.S. Department of Commerce’s

behalf.
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ARGUMENT

THE DEPARTMENT OF COMMERCE IS ENTITLED TO SUMMARY JUDGMENT

In its opposition brief, Plaintiff does not dispute the adequacy of NOAA’s search or its
withholdings pursuant to Exemption 6 to shield individuals’ privacy interests. See Pl.’s Mem.
Law Supp. PL.’s Opp’n to Def.’s Mot. Summ. J. & Supp. Cross-Mot. Summ. J. (“P1.’s Opp’n”) at
2n.1, ECF Nos. 21 & 22.! With respect to NOAA’s assertion of the deliberative process
privilege, Plaintiff does not challenge that the withheld material is intra- and inter-agency
materials, nor does it challenge NOAA'’s determination that any specific withholdings are both
predecisional and deliberative. Indeed, Plaintiff does not address NOAA’s Vaughn index, and
makes no specific objection to its supporting affidavits. Instead, Plaintiff argues that the
deliberative process privilege cannot apply to deliberations among scientists and thus is
inapplicable to any withholding here. And even if it did apply, Plaintiff argues, alleged
government misconduct vitiates its application. Both arguments fail, as does Plaintiff’s
assertions that NOAA did not produce reasonably segregable information and that in camera
review is warranted. This Court should deny Plaintiff’s cross-motion and grant summary
judgment to the Department of Commerce.

I. NOAA Appropriately Applied the Deliberative Process Privilege

Plaintiff makes a blanket legal argument that none of the material identified as protected

by the deliberative process was properly withheld because “science is not policy” and that “the

! Pursuant to this Court’s January 24, 2017 Minute Order, Plaintiff’s combined cross-motion for
summary judgment and opposition to the U.S. Department of Commerce’s motion was due
February 20, 2017. But Plaintiff failed to make its filing until February 22, 2017. Although
Plaintiff has not yet asked, the U.S. Department of Commerce would not oppose a motion for
extension of time nunc pro trunc to have Plaintiff’s combined response and cross-motion be
considered timely filed.
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purpose of these communications and deliberations was to adequately and accurately publish
scientific findings in a peer-review journal, not to create agency policy.” Pl.’s Opp’n at 10, 12.
But Plaintiff’s argument is foreclosed by binding precedent that permits the withholding of this
type of material in such a situation.

The D.C. Circuit has already held that the sort of deliberations withheld here qualify for
the deliberative process privilege. In Formaldehyde v. Department of Health & Human
Services—which NOAA cited in its opening brief but Plaintiff entirely ignores—the court
shielded peer review comments evaluating a scientific report about the effects of formaldehyde
that were used by the agency in development of a document for potential publication in a peer-
review journal. Such comments were held to be both “predecisional because [they] preceded the
agency’s decision whether and in what form to publish” the paper and were part of the agency’s
deliberative process “because the agency secured review commentary in order to make that
decision.” 889 F.2d 1118, 1120,1123-25 (D.C. Cir. 1989). Thus, “[t]he D.C. Circuit has found
that where a plaintiff requests records of correspondence surrounding or leading up to an agency
publication,” as Plaintiff did here, “the relevant agency decision for purposes of applying the
deliberative process privilege is the decision to publish.” See Hooker v. U.S. Dep’t of Health &
Human Servs., 887 F. Supp. 2d 40, 57 (D.D.C. 2012), aff’d, No. 13-5280, 2014 WL 3014213
(D.C. Cir. May 13, 2014). As such, courts repeatedly protect deliberative material used to assist
an agency in drafting a final publication or report. In Hooker, for example, where the plaintiff
sought all correspondence among agency researchers regarding the publication of a study
regarding vaccines and occurrences of autism in a nongovernmental journal, the court protected a
draft manuscript and reviewer comments, as well as communications discussing a draft, the

underlying analysis, a pending study, and potential publication. 887 F. Supp. 2d at 48, 57-59;
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see also Cleary, Gottlieb, Steen & Hamilton v. Dep't of Health & Human Servs., 844 F. Supp.
770, 782-83 (D.D.C. 1993) (shielding draft manuscript of a statistical analysis of impurities of an
amino acid that was created for the candid review and discussion among colleagues, as well
software created in conjunction with study that was “designed to manipulate a set of data in a
certain way”). That the final report is “factual” is immaterial; the give-and-take of the agency
personnel in crafting such reports has long been protected. See, e.g., Nat'l Sec. Archive v. CIA,
752 F.3d 460, 465 (D.C. Cir. 2014) (protecting draft manuscript of history of Bay of Pigs
operation); Dudman Commc ’'ns Corp. v. Dep't of Air Force, 815 F.2d 1565, 1568-59 (D.C. Cir.
1987) (protecting draft manuscript of history of Air Force in South Vietnam between 1961 and
1964); Russell v. Dep't of Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982) (withholding draft
manuscript concerning history of herbicide use in Vietnam conflict).

NOAA’s withholdings here fall squarely in line with this precedent and are equally
appropriate. NOAA’s mission is, in part, “[t]o understand and predict changes in climate,” and
“[t]o share that knowledge and information with others” “for use by public, private, and
academic sectors.” National Oceanic and Atmospheric Administration, Our Mission and Vision,
http://www.noaa.gov/our-mission-and-vision. To further this mission, NOAA’s National
Centers for Environmental Information (“NCEI”) acts as the “Nation’s Scorekeeper” regarding
climate trends, Graff Decl. § 4, ECF No. 16-1, and NCEI scientists regularly interpret and
analyze datasets for public use, often via publication in scientific journals. See Graff Decl. § 7;
see also National Centers for Environmental Information, Current Publications,
https://www.ncdc.noaa.gov/climate-information/science-papers-and-publications/current-
publications (listing recent NCEI papers and publications in third-party journals). The Hiatus

Paper is one example of agency scientists advancing NOAA’s mission by understanding the
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most up-to-date climate science and publishing that information for the public’s benefit. See
Graff Decl. q 8; see also National Oceanic and Atmospheric Administration, Science Publishes
New NOAA Analysis: Data Show No Recent Slowdown in Global Warming,
http://www.noaanews.noaa.gov/stories2015/noaa-analysis-journal-science-no-slowdown-in-
global-warming-in-recent-years.html (press release for the Hiatus Paper informing the public that
“Science publishe[d] [a] new NOAA analysis™). The information withheld here clearly meets the
requirements for the deliberative process privilege: it is intra- or inter-agency, predates the
publishing of the Paper, and reflects agency officials’ give-and-take as to how best to further
NOAA’s mission of understanding climatic events and conveying that knowledge to the public.
See Mem. P. & A. Supp. Def’s Mot. Summ. J. at 8-20, ECF No. 16. And shielding this
information will plainly serve the three policy bases for the privilege—protecting “creative

29 ¢c

debate and candid consideration of alternatives within an agency,” “the public from the
confusion that would result from premature exposure,” and “the integrity of the decision-making
process.” Russell, 682 F.2d at 1048; see Spinrad Decl. {9 20-26, ECF No. 16-4 (explaining
necessity of confidentiality and risk of chilling candid discussions, which is “particularly high”
in area of climate research and analysis, and the “risk that the public may become confused by
preliminary or incomplete information” is “somewhat elevated” in climate science context);
Graff Decl. 9 50-58, 64-65 (describing material and explaining that release risks “inhibit[ing]
candid internal discussions” and “misconstruing or taking out of context” information). Courts
have routinely recognized this. See, e.g., Formaldehyde, 889 F.2d at 1120 (“Releasing
[requested] materials . . . could seriously hamper the efforts of CDC to fulfill its clear

Congressional mandate to conduct and publish scientific research for the public benefit.”);

Hooker, 887 F. Supp. 2d at 59 (finding release of internal discussions and recommendations of
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employees and consultants “about which research findings and data to include would undermine
the purposes to be served by the exemption.”); Cleary, 844 F. Supp. at 782 (“From a policy
perspective . . . the disclosure of such draft documents would undercut the openness of decision-
making embodied by Exemption 5.”).

Yet, according to Plaintiff, the agency’s determination as to whether and in what form to
publish the Hiatus Paper was somehow not related to “policy” and thus the deliberative process
privilege cannot apply. Of course, this argument is foreclosed by the precedent highlighted
above that demonstrates that NOAA’s development of a scientific product to carry out its
mission entails precisely the type of development of an agency position or “policy” encompassed
by the privilege. In any event, Plaintiff’s cramped reading of “policy”—which it declines to
define but appears to equate with an agency creating rules or law, see P1.’s Opp’n at 9 (“Policy
deliberations consider theoretical opinions and ideas molded into creating a rule or law.”)—
hinges on a misunderstanding of the deliberative process privilege.

The deliberative process privilege applies to “decisionmaking of executive officials
generally,” and protects documents containing deliberations that are part of the process by which
government decisions are formulated. /n re Sealed Case, 121 F.3d 729, 737, 745 (D.C. Cir.
1997). “Significantly . . . the privilege serves to protect the processes by which ‘governmental
decisions’ as well as ‘policies’ are formulated.” In re Apollo Grp., Inc. Sec. Litig., 251 F.R.D.
12,29 (D.D.C. 2008). As the purpose of the privilege is to “prevent injury to the quality of
agency decisions,” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975), “[t]he fact that the
decision-making activity d[oes] not relate to a particular . . . policy decision does not remove the
documents from the protection of [the deliberative process privilege],” Shurtleffv. U.S. EPA, 991

F. Supp. 2d 1, 14 (D.D.C. 2013). Courts therefore routinely apply the privilege to decisions that
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do not create “rules or law,” e.g., Judicial Watch, Inc. v. Consumer Fin. Prot. Bureau (“CFPB”),
60 F. Supp. 3d 1, 9 (D.D.C. 2014) (“Internal communications regarding how to respond to media
and Congressional inquiries have repeatedly been held to be protected under the deliberative
process privilege.”), and reject arguments like Plaintiff’s that documents are somehow not
sufficiently tied to agency “policy,” e.g., Formaldehyde, 889 F.2d at 1123 (rejecting argument
“that HHS was unable to state any policy decision that is the subject of deliberation™); Hinckley
v. United States, 140 ¥.3d 277, 284 (D.C. Cir. 1998) (“[T]his court has applied the deliberative
process privilege to protect materials that concern individualized decisionmaking, rather than the
development of generally applicable policy.”); Russell, 682 F.2d at 1049 n.2 (rejecting argument
that “the deliberative process privilege is intended to protect decisionmaking concerning legal or
policy matters in the context of an agency’s exercise of rulemaking, adjudication, awarding of
contracts or grants, or decisions involving health, safety or foreign affairs” because “there is
nothing in the case law or legislative history that indicates the privilege is so limited, and
appellants fail to give a reason why it should be so confined”); Mead Data Cent., Inc. v. U.S.
Dep’t of Air Force, 575 F.2d 932, 935 (D.C. Cir. 1978) (“While [plaintiff] correctly notes that
the end product of these Air Force deliberations . . . is not a ‘broad policy’ decision, that
deliberation is nonetheless a type of decisional process that [the deliberative process privilege]
seeks to protect from undue public exposure.”); Nat'l Wildlife Fed’n v. U.S. Forest Serv., 861
F.2d 1114, 1117-18 (9th Cir. 1988) (rejecting plaintiff’s argument that a document must contain
recommendations on law or policy to qualify for privilege).

Plaintiff fails to cite a single decision holding that documents tied to only certain agency
“rules or laws”—or other unspecified “policies”—qualify for the deliberative process privilege.

The cases it cites for this purported requirement instead simply found the privilege inapplicable
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for picayune factual material that do reflect the give-and-take of the deliberative process among
agency personnel. See, e.g., Petroleum Info. Corp. v. U.S. Dep 't of Interior, 976 F.2d 1433,
1437 (D.C. Cir. 1992) (“essentially technical and facilitative” task of “organiz[ing] public
records in a more manageable form”);? Playboy Enters., Inc. v. Dep't of Justice, 677 F.2d 931,
935-36 (D.C. Cir. 1982) (factual material that did not reflect agency’s deliberative process and
was not intertwined with the policymaking process of the decisionmaker); Coastal States Gas
Corp. v. Dep’t of Energy, 617 F.2d 854, 868 (D.C. Cir. 1980) (“opinion about the applicability of
existing policy to a certain state of facts, like examples in a manual”); Hennessey v. U.S. Agency
for Int’l Dev., No. 97-1133, 1997 WL 537998, at *4-*5 (4th Cir. Sept. 2, 1997) (per curiam) (a
final report that was drafted with intent to be shared with plaintiff and was “almost entirely
factual in nature” and used for “a garden variety construction scheduling dispute”—a “minor
issue [that is] essentially technical and facilitative™); Ethyl Corp. v. U.S. EPA, 25 F.3d 1241,

1249 (4th Cir. 1994) (“summaries or graphical representations of purely statistical data” without

2 Plaintiff’s citation to Petroleum Information Corp. only undermines its cause. That case
recognized that “[t]h[e] privilege shelters ‘documents reflecting advisory opinions,
recommendations and deliberations comprising part of a process by which governmental
decisions and policies are formulated.”” (emphasis added) (quoting NLRB, 421 U.S. at 150). In
explaining that factual information must generally be disclosed, it described the privilege as
protecting the process by which “policy” is formulated, and went on explain that “[i]inquiring
whether the requested materials can reasonably be said to embody an agency’s policy-informed
or -informing judgmental process . . . helps us answer the ‘key question’ . . .: whether disclosure
would tend to diminish candor within the agency,” as well as appropriately containing the
exemption within its “proper scope” of protecting “agency judgments” and not, “for example,
materials relating to standard or routine computations or measurements over which the agency
has no significant discretion.” See 976 F.2d at 1435-36 (citation omitted). The unrebutted
record here establishes that disclosure would inhibit candor within the agency, and the
development, publication, and promotion of the Hiatus Paper cannot be considered on par with
“routine computations” over which the agency lacks discretion. See id. at 1436 & n.8 (“To be
protected under Exemption 5, the kind and scope of discretion involved must be of such
significance that disclosure genuinely could be thought likely to diminish the candor of agency
deliberations in the future.”).
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explanation as to deliberative character). NOAA already explained that “[t]o the extent the
redacted or withheld information contains some factual material, the authors’ selection and
presentation of that factual material reflects the agency’s deliberative process.” Graff Decl. 9 65;
see also, e.g., Ex. 1 to Graff Decl. (“Vaughn index”) at part 1 Bates 37, ECF No. 16-2 (“NOAA
scientist discussing proposed data analysis and potential research methods™) (emphases added).
Thus, Plaintiff’s cited cases lack applicability here. See, e.g., Hooker, 887 F. Supp. 2d at 58
(“While the document here included some discussion of factual matters, such as test results and
which tests should be run again, they involve deliberation and discussion about the data, not
mere summaries.”); Goodrich Corp. v. U.S. EPA, 593 F. Supp. 2d 184, 189 (D.D.C. 2009)
(shielding draft groundwater flow model because “evolving iterations” may not represent
agency’s “ultimate opinion” and “even if the data plugged into the model is itself purely factual,
the selection and calibration of data is part of the deliberative process to which Exemption 5
applies™).

Because Plaintiff’s argument is foreclosed by precedent, as well as the scope of the of the

deliberative process privilege itself, the Court should deny Plaintiff’s cross-motion and hold that

the withheld material is protected.’

3 NOAA previously explained how other items, such as drafts of the Paper and its supporting
materials, as well as communications reflecting the development of a communications plan and
press release in preparation for publication of the Paper fell within the deliberative process
privilege, as did as communications among scientists regarding potential scientific inquiries. See
Mem. P. & A. Supp. Def.’s Mot. Summ. J. at 11-14 & n.4, n.5. Plaintiff does not separately
address this material. For the reasons stated in the U.S. Department of Commerce’s opening
motion and supporting memorandum, as well as for the reasons stated herein, this information is
also exempt from production.
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I1. No Misconduct Defeats the Privilege

Plaintiff next asserts that the privilege should nevertheless be defeated because of alleged
government misconduct.* Plaintiff’s argument fails on at least two levels. First, as the Vaughn
index and supporting declarations in this case amply demonstrate, there is no evidence that the
withheld material here relates to or reflects any alleged misconduct, and the information withheld
involves core predecisional and deliberative discussions. Indeed, Plaintiff makes no attempt to
link a single withheld or redacted document to the misconduct it alleges. And second, the
government-misconduct exception, to the extent it even applies to FOIA, is exceptionally rare
and reserved for conduct bearing no resemblance to Plaintiff’s allegations.

“Under the government-misconduct exception to the deliberative-process privilege,
‘where there is reason to believe the documents sought may shed light on government
misconduct, the privilege is routinely denied, on the grounds that shielding internal government
deliberations in this context does not serve the public’s interest in honest, effective
government.”” Nat’l Whistleblower Ctr. v. HHS, 903 F. Supp. 2d 59, 66 (D.D.C. 2012) (quoting
In re Sealed Case, 121 F.3d at 738). Although the D.C. Circuit has never recognized a
misconduct exception to Exemption 5, certain courts in this district have found that FOIA
plaintiffs may, in rare instances, invoke the government-misconduct exception to overcome

Exemption 5. See, e.g., id. at 66-68 (summarizing district court cases); /ICM Registry, LLC v.

4 Plaintiff is apparently shopping this argument around the courthouse, see Judicial Watch v. U.S.
Dep'’t of State, Civil Action No. 1:15-cv-692, ECF Nos. 43 & 46 (D.D.C.) (APM); Judicial
Watch v. Dep’t of State, Civil Action No. 1:14-cv-1511, ECF Nos. 34 & 40 (D.D.C.) (ABJ), and
thus far without success, see Judicial Watch, Inc. v. United States Dep't of State, No. CV 15-687
(JEB), -- F. Supp. 3d -- 2017 WL 680371, at *3-4 (D.D.C. Feb. 21, 2017) (rejecting government-
misconduct argument).

10
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U.S. Dep’t of Commerce, 538 F. Supp. 2d 130, 133 (D.D.C. 2008); see also Hall & Associates v.
U.S. EPA, 14 F. Supp. 3d 1, 9 (D.D.C. 2014) (noting that “other courts have not been entirely
consistent in applying the government-misconduct exception to FOIA cases” and declining to do
so because “Plaintiff’s argument would not succeed even if the exception did apply”). But in
doing so, these district courts have emphasized the narrowness of that exception, both in the
FOIA and discovery contexts, limiting the exception to “extreme government wrongdoing.”
Nat’l Whistleblower Ctr., 903 F. Supp. 2d at 68 (quoting /I[CM Registry, 538 F. Supp. 2d at 133);
Thompson v. U.S. Dep’t of Justice, 146 F. Supp. 3d 72, 87 (D.D.C. 2015) (government-
misconduct exception applies “only in cases of extreme government wrongdoing”).

Courts must apply the exception narrowly, otherwise “the exception would swallow the
rule.” Nat’l Whistleblower Ctr., 903 F. Supp. 2d at 69. For this reason, Courts have applied the
exception only in “rare cases” where the discussions for which protection was sought “were so
out of bounds that merely discussing them was evidence of a serious breach of the
responsibilities of representative government.” ICM Registry, 538 F. Supp. 2d at 133 (declining
to apply misconduct exception where plaintiff alleged that agency’s deliberations concerned a
policy outside the scope of the agency’s responsibility). Thus, it is only when “[t]he very
discussion . . . was an act of government misconduct” that “the deliberative process privilege

disappeared.” Id.’

> The court in ICM Registry, cited two cases to explain what falls within “extreme government
wrongdoing:” Alexander v. FBI, 186 F.R.D. 154, 164 (D.D.C. 1999), in which the court held the
deliberative process privilege did not protect a document that suggested a cover-up regarding
alleged misuse of a government personnel file; and Tax Reform Research Group v. IRS, 419 F.
Supp. 415, 426 (D.D.C. 1976), where the court held the privilege did not apply to documents
concerning government recommendations to improperly use the powers of the IRS against
“enemies” of the Nixon administration.

11
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Other courts have used the word “nefarious” to describe the kind of conduct giving rise to
the exception. /CM Registry, 538 F. Supp. 2d at 134 (citing In re Subpoena Duces Tecum Served
on Office of Comptroller of Currency, 145 F.3d 1422, 1425, n.2 (D.C, Cir. 1998); Enviro Tech
Int’l, Inc. v. U.S. EPA, 371 F.3d 370, 376-77 (7th Cir. 2004) (refusing to apply misconduct
exception to a case where the EPA was debating a worker exposure standard for a harmful
chemical that was properly a matter for OSHA)). Indeed, even a showing that the government
has violated a statute does not rise, on its own, to the level of “misconduct” necessary to create
an exception. In re Subpoena Duces Tecum, 145 F.3d at 1425, n.2 (“misconduct” does not apply
where an agency allegedly violated a statute where proving violation requires a showing of intent
but not a showing of bad faith). Absent a showing that mere consideration of the policy at issue
was outside an agency’s purview, or that an agency had “nefarious purposes,” the action is not
misconduct within the meaning of the exception to the deliberative process privilege. /CM
Registry, 538 F. Supp. 2d at 133.

Plaintiff bears the burden to provide a “discrete factual basis” for believing that
information withheld under the deliberative process privilege could shed light on government
misconduct. Judicial Watch of Fla., Inc. v. U.S. Dep’t of Justice, 102 F. Supp. 2d 6, 15-16
(D.D.C. 2000) (rejecting argument “that the burden is upon the government to prove a negative,
i.e., to prove in the first instance that a document does not reveal any government misconduct”);
Nat’l Whistleblower, 903 F. Supp. 2d at 67 (“[t]he party seeking release of withheld documents
under this exception must ‘provide an adequate basis for believing that [the documents] would

299

shed light upon government misconduct.’”) (alteration in original) (quoting Judicial Watch of
Fla., Inc., 102 F. Supp. 2d at 15). Plaintiff must show more than evidence of a “disagreement

within the governmental entity at some point in the decisionmaking process” to invoke the

12
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misconduct exception. Hinckley, 140 F.3d at 285-86 (finding that a review board’s overruling of
a unanimous decision by a patient’s treatment team did not evince “improper motivations”); see
also Convertino v. U.S. Dep’t of Justice, 674 F. Supp. 2d 97, 105 (D.D.C. 2009) (“Plaintiff must
provide enough reason to believe misconduct took place.”). In fact, the deliberative process
privilege exists precisely to permit the type of debate and inevitable disagreement that is crucial
to ensuring informed decision making. See Schell v. HHS, 843 F.2d 933, 942 (6th Cir. 1988) (“It
is the free flow of advice, rather than the value of any particular piece of information, that
Exemption 5 seeks to protect.”).

Even though the burden rests with Plaintiff and “[t]here must be at least some connection
between the government misconduct and the documents for the privilege to yield,” Convertino,
674 F. Supp. 2d at 104, Plaintiff does not even attempt to show a nexus between the withheld
information and any alleged misconduct. Instead, Plaintiff parrots accusations made in a British
website that NCEI datasets were “unverified” and “not subject to rigorous internal evaluation
process.” P1.’s Opp’n at 13.° But the FOIA request—and the withheld material—do not cover
the promulgation, development, and maintenance of the underlying datasets, but instead pertain
to the development of the Hiatus Paper. Although some of those records involve analysis and
interpretation of the underlying data, they do so in the context of drafting the Paper. See Graff

Decl. 99 5, 7-8; see also, e.g., Vaughn index at part 1 Bates 6 (“NOAA scientist sharing draft

® Plaintiff apparently incorrectly attributes to the cited article the accusation that the Hiatus Paper
“was never subject to NOAA’s ‘rigorous internal evaluation process.’” See P1.’s Opp’n at 13
(citing Plaintiff’s statement of facts). But that statement in the article alleges that the underlying
data—not the Paper—was not subjected to NOAA’s internal evaluation process. See David
Rose, Exposed: How World Leaders Were Duped into Investing Billions over Manipulated
Global Warming Data, Daily Mail (Feb. 4, 2017 17:57 EDT),
http://www.dailymail.co.uk/sciencetech/article-4192182/World-leaders-duped-manipulated-
global-warming-data.html.
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data analysis, based on scientist discussions, for development of the paper with other
scientists.”). Plaintiff’s allegations are therefore outside of the scope of this FOIA request and
the litigation. Indeed, Plaintiff does not identify a single document or Vaughn entry that
purportedly reflects any impropriety with NOAA’s underlying datasets (or any other alleged
misconduct). Thus, Plaintiff has plainly failed to carry its burden to show that the challenged
documents would shed light on any alleged misconduct. See Judicial Watch of Fla., 102 F.
Supp. 2d at 15-16 (rejecting government-misconduct exception because plaintiff “ma[de] no
attempt to provide evidence suggesting [that the withheld material] would reveal [the alleged]
misconduct”); Thompson, 146 F. Supp. 3d at 87 (rejecting government-misconduct exception
because handful of cases alleging that black individuals were wiretapped does not provide an
adequate basis to believe that withheld information would shed light on alleged misconduct of
conspiracy to conceal wiretapping of black individuals in certain district).”

Not only does Plaintiff fail to tie the withheld information to any misconduct, Plaintiff
fails to allege any relevant government misconduct. It points to allegations of unverified
datasets. But it is the analysis of those underlying datasets for developing the Hiatus Paper that
is at issue here. Although analysis of allegedly unverified data may yield ineffective results,
such analysis is not “misconduct.” And even if were, it would fail to reach the level of
“nefarious” or “extreme” government wrongdoing to justify abandoning the deliberative process
privilege. Although Plaintiff posits that “[t]he misconduct here is arguably more nefarious and

extreme” than in Tax Reform Research Group v. IRS, there is no comparison. There, the court

7 Plaintiff also alleges that “NOAA refus[ed] to comply with Representative Smith’s
congressional subpoena,” which purportedly supports applying the government-misconduct
exception here. Pl.’s Opp’n at 14. This vague allegation is irrelevant and does nothing to show
that the documents at issue here reflect government misconduct.

14
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held the privilege did not apply to documents concerning government recommendations to
improperly use the powers of the IRS against “enemies” of the Nixon administration. 419 F.
Supp. 415, 426 (D.D.C. 1976). Here, Plaintiff cites an article alleging that the processing of
NCEI datasets did not follow agency protocol. These allegations in no way amount to “the sort
of ‘extreme government wrongdoing’ that would prevent Defendant from invoking the
deliberative-process privilege here,” Nat’l Whistleblower Ctr., 903 F. Supp. 2d at 68, and
expanding the definition of misconduct in such a novel way would, if adopted, allow “the
exception [to] swallow the rule,” destroying the deliberative process privilege, id.

Thus, Plaintiff’s government-misconduct argument fails and the deliberative process
privilege applies.
III. NOAA Produced All Reasonably Segregable Information to Plaintiff

Plaintiff also asserts that NOAA’s declaration is too conclusory to support its assertion
that the withheld information is not segregable. P1.’s Opp’n at 15. As an initial matter, NOAA is
“entitled to a presumption that [it] complied with the obligation to disclose reasonably
segregable material.” Sussman v. U.S. Marshals Serv., 494 F.3d 1106, 1117 (D.C. Cir. 2007).
And Plaintiff’s contention lacks merit because NOAA has shown “with reasonable specificity”
why any withheld or redacted records cannot be further segregated. See Brown v. U.S. Dep’t of
Justice, 734 F. Supp. 2d 99, 110 (D.D.C. 2010).

NOAA'’s declaration adequately avers that that all reasonably segregable material has
been released. NOAA'’s declarant explains that he read the Vaughn index, reviewed the
documents referenced therein, and determined that the redacted material falls within the
applicable FOIA exemption. Graff Decl. 4 45. He then describes the different categories of

withheld deliberative material and what those categories encompassed, id. § 51-55, and explains

15
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that “[d]isclosure of any of this information that is pre-decisional and deliberative would inhibit
candid internal discussions and expressions,” id. § 64. NOAA’s detailed Vaughn index further
accounts for all withheld and redacted information and illustrates how that information reflects
predecisional and deliberative information. See generally Vaughn index. “To the extent the
redacted or withheld information contains some factual material,” NOAA’s declarant explains
that “the authors’ selection and presentation of that factual material reflects the agency’s
deliberative process.” Graff Decl. § 65. Thus, NOAA “reasonably concluded that there was no
additional non-exempt, responsive information that could be reasonably segregated and released
to the plaintiff.” Id. 9 67. See Loving v. Dep't of Def., 550 F.3d 32, 41 (D.C. Cir. 2008) (stating
that “the description of the document set forth in the Vaughn index and the agency’s declaration
that it released all segregable material” is “sufficient for [the segregability] determination”);
Brown, 734 F. Supp. 2d at 110 (declaration was adequate that, inter alia, stated that “after
extensive review of the documents at issue, | have determined that there is no further reasonably
segregable information to be released”); Blackwell v. FBI, 680 F.Supp.2d 79, 96 (D.D.C. 2010)
(holding agency satisfied segregability requirement where its declaration explained that
“documents were processed to achieve maximum disclosure” and “further disclosure or attempt
to describe information withheld would identify information protected by on[e] of the FOIA
exemptions”).

NOAA'’s conscientious efforts at segregation are further demonstrated by the multiple
productions made to Plaintiff. On top of the 102 pages of material that NOAA initially released
to Plaintiff without any redactions, Graff Decl. § 29, “because of the further segregation and
responsiveness review,” Graff Decl. § 32, NOAA made a supplemental production in September

of an additional 44 pages of material (7 of which were partially redacted), and another
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production in December of 62 records, Graff Decl. 49 30-31. See Mead Data Cent., Inc. v. U.S.
Dep’t of Air Force, 566 F.2d 242,262 n.59 (D.C. Cir. 1977) (agency had dealt with FOIA
request “in a conscientious manner” where it disclosed much material, released additional
material as the result of an administrative appeal, and came forward with newly discovered
documents as located); Citizens for Responsibility & Ethics in Wash. v. U.S. Dep't of Justice, 160
F. Supp. 3d 226, 245 (D.D.C. 2016) (finding segregability adequate where agency “provided a
detailed Vaughn index and an affidavit asserting that each responsive document was re-reviewed
for segregability”); Judicial Watch, Inc. v. U.S. Dep't of Justice, No. 01-639, 2006 WL 2038513,
at *5-7 (D.D.C. July 19, 2006) (rejecting plaintiff’s segregability claim where agency submitted
a declaration which declared that “all reasonably segregable information has been disclosed” and
released further information after a second review of withheld material). Moreover, NOAA’s
efforts are exemplified by its disclosure to Plaintiff of over 100 records that were redacted only
in part. See Fischer v. U.S. Dep’t of Justice, 723 F. Supp. 2d 104, 114 (D.D.C. 2010)
(“Defendant’s conscientious efforts at segregation are manifest by the agency’s disclosure to
plaintiff of 1,108 partially redacted pages of records, compared with only 48 pages withheld in
full.”).

To the extent that any doubt remains, NOAA’s declaration attached hereto removes it
entirely. That declaration explains that NOAA carefully reviewed each document individually to
identify non-exempt information that could be reasonably segregated from exempt information
for release and has implemented segregation where possible. Second Graff Decl. § 7 (attached
hereto). Any remaining responsive material that was withheld was done so because it was
intertwined with this information and segregating it would drain finite resources only to produce

disjointed words, phrases, or sentences, that taken separately or together, would have minimal or

17
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no informational content. /d. 9 8-9. Thus, all segregable information has been released to
Plaintiff. Id. § 7. See DiBacco v. U.S. Dep’t of Army, 983 F. Supp. 2d 44, 65-66 (D.D.C. 2013)
(finding that agency met segregability requirement when it performed document-by-document
review and plaintiffs offered no evidence to rebut the assertion that it produced all reasonably
segregable material), aff’d in part, remanded in part sub nom. DiBacco v. U.S. Army, 795 F.3d
178 (D.C. Cir. 2015).

There is no indication that NOAA has acted in bad faith in segregating and releasing
nonexempt information in the records released to Plaintiff, and there is no reason to disregard
NOAA’s statement that all reasonably segregable non-exempt material has been released. See
Brown, 734 F. Supp. 2d at 111 (finding “no indication that the [agency] has acted in bad faith in
segregating and releasing nonexempt information” and “no reason to disregard [the agency’s]
statement that all reasonably segregable non-exempt material has been released”); see also Mead
Data Cent., Inc., 566 F.2d at 261 n.55 (An agency need not “commit significant time and
resources to the separation of disjointed words, phrases, or even sentences which taken
separately or together have minimal or no information content.”); Schoenman v. FBI, 841 F.
Supp. 2d 69, 84 (D.D.C. 2012) (same). NOAA has therefore produced all non-exempt,
“reasonably segregable portion[s]” of the responsive records. 5 U.S.C. § 552(b), and its

segregability analysis should be upheld.®

8 As illustrated through its productions, declarations, and Vaughn index, NOAA has supported its
segregability analysis with far more than the insufficient records before the courts in decisions
highlighted by Plaintiff. For example, in Dorsett v. U.S. Department of Treasury, 307 F. Supp.
2d 28, 41 (D.D.C. 2004), the Vaughn was not sufficiently detailed and the affidavit simply stated
that agency released all segregable material to plaintiff and further efforts at segregation would
provide little information or would be unduly burdensome. And in Animal Legal Defense Fund
v. Department of Air Force, 44 F. Supp. 2d 295, 301 (D.D.C. 1999), the court found the
declarant’s “unsophisticated parroting of FOIA’s statutory language [to be] patently
insufficient.”

18
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IV. In Camera Review Is Not Warranted

Plaintiff argues that the Court should conduct an in camera review “to determine the
appropriateness of Defendant[’s] asserted claims of deliberative process privilege.” PL.’s Opp’n
at 16. But “[i/n camera, ex parte review, though permitted under FOIA and sometimes
necessary, is generally disfavored . . . ,” and “should be invoked only when the issue at hand
could not be otherwise resolved.” Schiller v. NLRB, 964 F.2d 1205, 1209 (D.C. Cir. 1992)
(citation omitted), abrogated on other grounds by Milner v Dep’t of Navy, 562 U.S. 562 (2011);
Ray v. Turner, 587 F.2d 1187, 1195 (D.C. Cir. 1978) (“In camera inspection requires effort and
resources and therefore a court should not resort to it routinely on the theory that ‘it can’t
hurt.”””). The court can resolve the issues here by reviewing the parties’ briefs as well as
NOAA'’s Vaughn index and its supporting declarations. As such, in camera review is not
warranted.

With respect to decisions to review documents in FOIA cases, courts “look to such
factors as evidence of bad faith and the detail used in the Vaughn index and affidavit to describe
the contents of the documents.” Ctr. for Auto Safety v. EPA, 731 F.2d 16, 21 (D.C. Cir. 1984).
Here, no evidence shows bad faith, nor is there any indication that the agency intended to impede
a probe into its practices, as Plaintiff suggests. See P1.’s Opp’n at 16. And although Plaintiff
broadly asserts the agency’s declarations are “insufficiently detailed,” P1.’s Opp’n at 16, it fails
to explain how so. See generally P1.’s Opp’n. Plaintiff in no way meaningful way challenges the
Vaughn index or declaration’s description of the withheld material, both of which provide as
much detail about the content of the withheld information as possible without revealing the
information itself, and those descriptions are sufficient to justify the claimed exemptions. See

Ctr. for Auto Safety, 731 F.2d at 22. In camera review is therefore neither necessary nor
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appropriate. See Canning v. U.S. Dep’t of State, 134 F. Supp. 3d 490, 502 (D.D.C. 2015) (“In
camera review is a last resort, not a fishing expedition.”) (citations omitted). Indeed, if the mere
possibility “that some bits of non-exempt material may be found among exempt material even
after a thorough agency evaluation” is “enough automatically to trigger an in camera
investigation, one will be required in every FOIA case.” See Ctr. for Auto Safety, 731 F.2d at
21-22. “This is clearly not what Congress intended,” id., nor is it necessary here.

CONCLUSION

For all the foregoing reasons, as well as the reasons set forth in the U.S. Department of
Commerce’s Motion for Summary Judgment and accompanying Memorandum of Points and
Authorities in Support, the U.S. Department of Commerce respectfully requests that summary
judgment be entered in its favor, and that Plaintiff’s cross-motion be denied.’

Dated: March 17, 2017 Respectfully submitted,

CHAD A. READLER
Acting Assistant Attorney General

ELIZABETH J. SHAPIRO
Deputy Director, Federal Programs Branch

/s/ Kevin M. Snell

KEVIN M. SNELL

Trial Attorney

United States Department of Justice

Civil Division, Federal Programs Branch

20 Massachusetts Avenue N.W., Room 6108
Washington, D.C. 20530

Tel.: (202) 305-0924

Fax: (202) 616-8460

E-mail: Kevin.Snell@usdoj.gov

? Plaintiff also mistakenly charges that the U.S. Department of Commerce’s Statement of
Material Facts Not in Dispute “contains an improper mix of fact and legal conclusions.” Pl.’s
Resp. Statement of Material Facts at 1-2. Plaintiff fails to point to any such assertion, and none
exist. Moreover, the circumstances present in the cases it cites bear no resemblance to the
material here.
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Counsel for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
v. Civil Docket No. 15-cv-2088 (CRC)

U.S. DEPARTMENT OF COMMERCE,

Defendant.

DEFENDANT’S RESPONSES TO PLAINTIFF’S STATEMENT OF MATERIAL
FACTS NOT IN DISPUTE

Pursuant to Local Rule 7(h) of the Civil Rules of the U.S. District Court for the District
of Columbia, Defendant U.S. Department of Commerce (“DOC”) responds, by and through
undersigned counsel, as follows to Plaintiff’s Statement of Material Facts Not in Dispute.

Plaintiff’s numbered statements are reproduced below, each followed by Defendants’ response.

1. On February 4, 2016, counsel for NOAA contacted Plaintiff to discuss the
request.

Response: Undisputed.

2. Following review of the draft Vaughn index, Plaintiff narrowed the issues and

specific records it was challenging and informed Defendant it was challenging the documents
withheld under Exemptions 5 and 6 and the adequacy of the search.

Response: Undisputed, except for any assertion that Plaintiff narrowed its challenges to
DOC’s withholdings after receiving the draft Vaughn index.

3. On February 4, 2017, David Rose from Britain’s Mail on Sunday column on the

DailyMail.com blog website published an article entitled: Exposed: How World Leaders Were
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Duped Into Investing Billions Over Manipulated Global Warming Data. The article can be found

on the DailyMail.com website at: http://www.dailymail.co.uk/sciencetech/article-
4192182/World-leaders-duped-manipulated-global-warming-data.html.

Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

4. The article reported that a high level whistleblower from NOAA, Dr. John J.
Bates, former NOAA scientist had evidence that the Karl Study “was based on misleading,
‘unverified’ data.”

Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

5. The article reports the Karl Study was never subject to NOAA’s “rigorous internal
evaluation process.”

Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

6. Dr. Bates accused Tom Karl of “insisting on decisions and scientific choices that
maximized warming and minimized documentation...in an effort to discredit the notion of a
global warming pause, rushed so that he could time publication to influence national and

international deliberations on climate policy.”
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Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

7. The article reports it learnt [sic] “that NOAA has now decided that the sea dataset
[used in the study] will have to be replaced and substantially revised just 18 months after it was
issued, because it used unreliable methods which overstated the speed of warming.”

Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

8. Additionally, “The land temperature dataset used by the study was afflicted by
devastating bugs in its software that rendered its findings ‘unstable.”

Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

9. The article reports that the Karl Study specifically set out to investigate and
formulate a conclusion regarding the “pause” or “slowdown” in global warming as reported by
the Intergovernmental Panel on Climate Change (“IPCC”).

Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

10. The article reports that the Karl Study claimed that the ‘pause’ or ‘slowdown’ in

global warming reported in the IPCC report never existed.
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Response: Plaintiff’s statement consists of a description of an article on a website. DOC
respectfully directs the Court to the referenced article for a complete and accurate statement of
the article’s contents and denies any description inconsistent with that article.

1. Following publication of the Karl Study, Congressman Lamar Smith, Chairman of
the House Committee on Science, Space, and Technology Committee, issued a subpoena
requesting communications and documents related to the Karl Study.

Response: DOC is not required to respond to the statements in paragraph 11 of Plaintiff’s
Statement of Material Facts because the alleged facts, regardless of whether true, are not material
to the resolution of Plaintiff’s Motion for Summary Judgment in this Freedom of Information
Act (“FOIA”) case. “Material facts” are those facts which, under the governing substantive law,
“might affect the outcome of the suit.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986); Fed. R. Evid. 401 (stating that “[e]vidence is relevant if . . . the fact is of consequence in
determining the action”). None of the purported facts in this paragraph has any bearing on the
outcome of this FOIA suit under applicable law. Since parties must identify genuine issues only
with respect to “material” facts, Fed. R. Civ. P. 56(c), LRCiv 7.1(h), DOC is not required to
respond to this paragraph.

12.  NOAA officials did not comply with the congressional subpoenas and refused to
turn over internal discussions among the scientists who authored the Karl Study claiming
confidentiality.

Response: DOC is not required to respond to the statements in paragraph 12 of Plaintiff’s
Statement of Material Facts because the alleged facts, regardless of whether true, are not material
to the resolution of Plaintiff’s Motion for Summary Judgment in this FOIA case. “Material facts”

are those facts which, under the governing substantive law, “might affect the outcome of the
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suit.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Fed. R. Evid. 401 (stating that
“[e]vidence is relevant if . . . the fact is of consequence in determining the action”). None of the
purported facts in this paragraph has any bearing on the outcome of this FOIA suit under
applicable law. Since parties must identify genuine issues only with respect to “material” facts,

Fed. R. Civ. P. 56(c), LRCiv 7.1(h), DOC is not required to respond to this paragraph.

Dated: March 17, 2017 Respectfully submitted,

CHAD A. READLER
Acting Assistant Attorney General

ELIZABETH J. SHAPIRO
Deputy Director, Federal Programs Branch

/s/ Kevin M. Snell

KEVIN M. SNELL

Trial Attorney

United States Department of Justice

Civil Division, Federal Programs Branch

20 Massachusetts Avenue N.W., Room 6108
Washington, D.C. 20530

Tel.: (202) 305-0924

Fax: (202) 616-8460

E-mail: Kevin.Snell@usdoj.gov

Counsel for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that on March 17, 2017, I filed the attached electronically with the Clerk

of the United States District Court for the District of Columbia through the CM/ECF system,
which caused the following counsel of record to be served by electronic means:

Lauren Burke

Judicial Watch, Inc.

425 Third Street SW, Suite 800

Washington, DC 20024

(202) 646-5172

Lburke@)judicialwatch.org

Attorney for Plaintiff

/s/ Kevin M. Snell
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 16-cv-03007-DME-MJW

FRIENDS OF ANIMALS, and
SEA SHEPHERD LEGAL

Plaintiffs,
V.

NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION,

Defendant.

STIPULATION OF SETTLEMENT AND DISMISSAL

Plaintiffs Friends of Animals and Sea Shepherd Legal (“Plaintiffs”) and Defendant
National Oceanic Atmospheric Administration, an agency of the United States Department of
Commerce (“Defendant”) (collectively, the “Parties”), by and through their undersigned counsel,
hereby enter into this Stipulation of Settlement and Dismissal (“Stipulation”) in the above-
captioned case. Specifically, the Parties stipulate and agree as follows:

RECITALS
1. On April 12, 2016, Plaintiffs submitted a Freedom of Information Act request
to Defendant seeking records on thirteen topics that pertained to human activities impacting the
Cook Inlet beluga whale. See Friends of Animals’ FOIA Request for Records, attached as Ex. 1
at 2-3.

2. On May 16, 2016, Defendant extended its response deadline of May 12, 2016
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by ten business days for unusual circumstances.

3. Defendant made three interim releases responsive to Plaintiffs’ request on
June 9, July 26, and October 21, 2016.

4, On December 8, 2016, Plaintiffs filed the instant civil action.

5. On or about February 27, 2017, the Parties reached an agreed upon schedule
of production for the remaining responsive records and the terms of settlement.

STIPULATION

1. Plaintiffs agree to dismiss the instant civil action without prejudice, pursuant
to Federal Rule of Civil Procedure 41(a)(1)(A)(ii).

2. In consideration for Plaintiffs’ agreement to Paragraph 1 above, Defendant
shall pay Plaintiffs the amount of four thousand ninety dollars ($4,090.00), in full and complete
satisfaction of Plaintiffs’ claims for the attorneys’ fees and litigation costs incurred in the above-
captioned case. In the event of further litigation, Plaintiffs will not be entitled to claim any
attorneys’ fees or costs incurred prior to this settlement.

3. Defendant shall make payment of the total settlement amount, set forth in
Paragraph 2 above, by electronic transfer of funds to Plaintiffs within forty-five (45) days of the
dismissal of the above-captioned case (Plaintiffs’ electronic funds transfer information will be
provided separately). Plaintiffs’ counsel shall cooperate with Defendant to ensure that all
documentation required to process this payment is complete and accurate and submitted
sufficiently in advance to allow for payment processing within forty-five days of dismissal.

4. Defendant shall release documents responsive to Plaintiffs’ FOIA request in

accordance with the following production schedule:
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4.1 Defendant will produce a set of records by March 14, 2017 that
Defendant finds are responsive to topics (3) and (4) of the FOIA request. See Ex. 1 at2. Ina
release letter accompanying this production, NOAA agrees to include a statement from the
Assistant Administrator for National Marine Fisheries Service (“NMFS”), a division of NOAA,
that describes how the search was reasonably calculated to uncover all responsive documents.
The statement will describe which files were searched, the search method(s) used (electronic,
manual, etc.), the locations searched, and the topics and terms searched. Further, in the release
letter for the production of records responsive to topics (3) and (4), NMFS will provide a
description of the methods used to segregate records NMFS found to be responsive to topics (3)
and (4).

4.2 NOAA will produce a second set of records by May 1, 2017. This set of
records will include responsive records that were not produced in prior releases to Plaintiffs.

4.3 NOAA will produce a third set of records by August 1, 2017. This set of
records will include responsive records that were not produced in prior releases to Plaintiffs.

4.4 NOAA will produce a Vaughn Index for documents withheld pursuant to an
applicable FOIA exemption in paragraphs 4.1, 4.2, and 4.3 by August 31, 2017.

4.5 NOAA will produce a final set of records by September 30, 2017. This set
of records will include documents for the time period of April 12, 2016 (the date of the initial
FOIA request) to December 31, 2016 that are responsive to the topics in the FOIA request.

4.6 In the event that Plaintiffs take issue with any of Defendant’s actions outlined
in terms 4.1 to 4.5 above, Plaintiffs will promptly notify the undersigned counsel and/or an

agreed upon NOAA contact of all such issues. The Parties agree to work together in good faith



Case 1:16-cv-03007-DME-MJW Document 15 Filed 03/10/17 USDC Colorado Page 4 of 7

to resolve such issues. If the Parties are unable to resolve any such issues within 45 days of
Plaintiffs first presenting the issues to Defendant, Plaintiffs may pursue all available remedies in
court. Plaintiffs shall have until January 30, 2018 to present NOAA with any issues concerning
the release of documents in paragraphs 4.1 to 4.5 above.

5. This Stipulation of Settlement is not, is in no way intended to be,
and should not be construed as, an admission of liability or fault on the part of the United States,
the United States Department of Commerce, the National Oceanic Atmospheric Administration,
their agents, servants, employees, or officers, and is entered into by the Parties for the purpose of
compromising disputed claims and avoiding the expense and risks of further litigation. The
Parties’ agreement to this settlement is without prejudice to any claims or defenses any party
may assert in the future.

6. This Stipulation contains the entire agreement between the Parties hereto and
supersedes any and all previous agreements, whether written or oral, between the Parties relating
to the subject matter hereof. No promise or inducement has been made except as set forth
herein, and no representation or understanding, whether written or oral, that is not expressly set
forth herein shall be enforced or otherwise be given any force or effect in connection herewith.

7. The Parties acknowledge that the preparation of this Stipulation was
collaborative in nature, and thereby agree that any presumption or rule that an agreement is
construed against its drafter shall not apply to the interpretation of this agreement or any term or
provision hereof.

8. This Stipulation may be executed in two or more counterparts, each of which
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shall be deemed to be an original and all of which together shall be deemed to be one and the
same agreement. A facsimile or other duplicate of a signature shall have the same effect as a
manually-executed original.

9. Upon execution of this Stipulation by all Parties hereto, the Stipulation of
Settlement and Dismissal shall be binding upon and inure to the benefit of the Parties and their
respective heirs, personal representatives, administrators, successors, and assigns. Each
signatory to this Stipulation represents and warrants that he or she is fully authorized to enter into
this Stipulation on behalf of his or her client.

10. Execution and filing of this Stipulation of Settlement and Dismissal by
counsel for the Parties shall constitute a dismissal of the instant civil action, without prejudice.

Respectfully submitted this 10th day of March, 2017.



Respectfully submitted,

/s/ Michael Harris

Michael Ray Harris

Director, Wildlife Law Program

Friends of Animals

7500 E. Arapahoe Road, Suite 385
Centennial, CO 80112

Phone: (720) 949-7791

Email: Michaelharris@friendsofanimals.org

Attorney for Plaintiff Friends of Animals

/s/ Brett Sommermeyer

Brett Sommermeyer

Legal Director

Sea Shepherd Legal

2226 Eastlake Ave, E.

No. 108

Seattle, WA 98102

Email: Brett@seashepherdlegal.org

Attorney for Plaintiff Sea Shepherd Legal

Case 1:16-cv-03007-DME-MJW Document 15 Filed 03/10/17 USDC Colorado Page 6 of 7

ROBERT C. TROYER
Acting United States Attorney

/s/ Marisela D. Sandoval

Special Assistant United States Attorney
1801 California Street, Suite 1600
Denver, CO 80202

Telephone: (303) 454-0100

Fax: (303) 454-0404

Email: Marisela.Sandoval@usdoj.gov

Counsel for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

CERTIFICATE OF SERVICE (CM/ECF)
I hereby certify that on this 10th day of March, 2017, I filed the foregoing with the Clerk

of the Court using the CM/ECF system, which will send notification of such filing to any party
who has entered an appearance in this matter to the email addresses provided in CM/ECF.

s/ Marisela D. Sandoval
Office of the U.S. Attorney
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

FRIENDS OF ANIMALS,
777 Post Road, Suite 205
Darien, CT 06820; and

WILDEARTH GUARDIANS,
2590 Walnut Street
Denver, CO 80205

CASE NO. 17-cv-00569-RC

Plaintiffs,

V. NOTICE OF VOLUNTARY DISMISSAL

(FED. R. CIV. P. 41(a)(1)(A)(i))
WILBUR ROSS, in his official capacity as

the Secretary of Commerce, U.S.
Department of Commerce

1401 Constitution Ave., NW
Washington, D.C. 20230; and

NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, an
agency of the United States

1401 Constitution Avenue, NW
Washington, DC 20230

N N N N N N N N N N N N S N N N N N N N N N S N N

Defendants.

Pursuant to Fed. R. Civ. P 41(a)(1)(A)(i), the Plaintiffs, by and through their
counsel(s), hereby give notice that the above captioned action is voluntarily dismissed,
without prejudice, as to all Defendants.

Dated: April 25,2017 Respectfully Submitted,

/s/ Michael Harris

Michael Ray Harris (DC Bar # C00049)
Director, Wildlife Law Program
Friends of Animals

7500 E. Arapahoe Road, Suite 385
Centennial, CO 80112

720-949-7791
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CERTIFICATE OF SERVICE

[ hereby certify that an electronic copy of the foregoing documents was served upon all

counsel of record on April 26, 2017 via the ECF Filing System.

/s/ Michael Harris

Michael Ray Harris (DC Bar #C00049)
Friends of Animals

Wildlife Law Program

7500 E. Arapahoe Rd., Suite 385
Centennial, CO 80112

Tel: 720.949.7791

Fax: 888.236.3303
michaelharris@friendsofanimals.org
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC., )
Plaintiff, 3
V. 3 Case No. 17-541-RBW
U.S. DEPARTMENT OF COMMERCE 3
Defendant. 3
)
NOTICE OF DISMISSAL

Pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(1), Plaintiff Judicial Watch, Inc. hereby
dismisses this action.
Dated: April 24, 2017 Respectfully submitted,

s/ Chris Fedeli

Chris Fedeli

DC Bar 472919

JUDICIAL WATCH, INC.

425 Third Street SW, Suite 800
Washington, DC 20024

(202) 646-5185
cfedeli@judicialwatch.org

Attorney for Plaintiff
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AND ORDER THEREON
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January 4, 2016
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Case 3:14-cv-01130-WHO Document 108 Filed 04/03/17 Page 1 of 3

BRIAN J. STRETCH (CABN 163973)
United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

ROBIN M. WALL (CABN 235690)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-7071

Fax: (415) 436-6748
Robin.Wall@usdoj.gov

Attorneys for Defendants

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

OUR CHILDREN’S EARTH FOUNDATION,
etal.,

Plaintiffs,
v.
NATIONAL MARINE FISHERIES SERVICE,
etal.,

Defendants.

CASE NO. 14-CV-01130-WHO
CASE NO. 14-CV-04365-WHO

JOINT STATEMENT; JUDGMENT

' N N N N N N ' e ' e

JOINT STATEMENT JUDGMENT
14-CV-001130, 14-CV-04365 WHO
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Case 3:14-cv-01130-WHO Document 108 Filed 04/03/17 Page 2 of 3

JOINT STATEMENT
Pursuant to the Court’s March 1, 2017, Order and in connection with the parties” March 24,
2017, Joint Supplemental Brief on Fees, the parties submit the attached proposed judgment for the
Court’s consideration.
Defendants’ submission of the draft judgment does not constitute a commitment or requirement
that the Federal Defendants obligate or pay funds in violation of the Anti-Deficiency Act, 31 U.S.C.

§ 1341, or any other law or regulation.

Dated: March 30, 2017 BRIAN J. STRETCH
United States Attorney

/s/ Robin M. Wall

ROBIN M. WALL

Assistant United States Attorney
Attorneys for Defendants

Dated: March 30, 2017 /s/ Christopher Sproul
CHRISTOPHER SPROUL
Attorneys for Plaintiffs

CERTIFICATION
Pursuant to Civil L.R. 5-1(1)(3), the undersigned hereby attests that Christopher Sproul has

concurred in the filing of this document.

Dated: March 30, 2017 BRIAN J. STRETCH
United States Attorney

/s/ Robin M. Wall

ROBIN M. WALL

Assistant United States Attorney
Attorneys for Defendant

JOINT STATEMENT JUDGMENT
14-CV-001130, 14-CV-04365 WHO




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

CASE NO. 14-CV-01130-WHO
CASE NO. 14-CV-04365-WHO

OUR CHILDREN’S EARTH FOUNDATION,
etal.,,

Plaintiffs, JUDGMENT
V.
NATIONAL MARINE FISHERIES SERVICE,

etal.,

Defendants.

— N N

JUDGMENT

The issues having been fully considered, the Court having granted in part and denied in part the
parties’ cross-motions for summary judgment and entered judgment in favor of the parties as set forth in

the February 16, 2016, Stipulated Judgment on Related Cases (ECF 79, No. 14-cv-01130); and

the Court having fully considered the parties’ Joint Supplemental Brief on Fees,

it is hereby Ordered and Adjudged

Plaintiffs are awarded $556,434.98 in attorney’s fees and $3,190.39 in costs.

SO ORDERED.
Dated: April 3, 2017

WILLIAM H. ORRICK
United States District Judge

JOINT STATEMENT JUDGMENT
14-CV-001130, 14-CV-04365 WHO




U.S. DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
Office of the Chief Information Officer
High Performance Computing and Communications

March 20, 2017

Ms. Laura Dumais

Public Employees for Environmental Responsibility
962 Wayne Avenue, Suite 610

Silver Spring, MD 20910

Re: FOIA Request: DOC-NOAA-2016-001080

Dear Ms. Dumais:

This letter is in response to your Freedom of Information Act (FOIA) request entered
into FOIAonline on April 13, 2016. You requested information concerning efforts by the
National Marine Fisheries Service (NMFS) to replace Fisheries Observers with video-
camera electronic monitoring between April 1, 2014 and the date of the submission of
your request.

The records for this release consist of those records chosen by you after your review of
the comprehensive index for all records compiled for your request. A summary of the
release follows:

e 550 records are released to you in their entirety.

e 26 records are released to you in their entirety which consist of
final versions of 92 draft documents for which you requested the
final versions instead if it was completed. An explanation of these
records is included in the attached Vaughn index.

« 135 records are being partially withheld pursuant to FOIA
exemptions as indicated in the attached Vaughn index.

e 1record is being fully withheld pursuant to 5 U.S.C. § 552 (b)(3)
and (b)(4). The information withheld consists of a submission by a
private company including confidential information prohibited by
disclosure pursuant to the Magnuson-Stevens Fishery Conservation
and Management Act and confidential business information.



If you have questions regarding this correspondence please contact Jason Cohen
(AUSA) at Jason.Cohen@usdoj.gov or 202-252-2523.

Attachment

Cc:

Jason Cohen, AUSA

Sincerely,
G RA F F .MA RK. HYR gsg‘sgipi%;?:Yz{JM.w514447592

DN: c=US, 0=U.S. Government, ou=DoD, ou=PKI,
ou=0THER,

U M1 5 1 4447892 cn=GRAFF.MARK HYRUM.1514447892

Mark Graff o
NOAA FOIA Officer
Office of the Chief Information Officer



From: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Sent: Wednesday, May 3, 2017 2:07 PM

To: Mark Graff - NOAA Federal

Cc: Beverly Smith

Subject: GUIDANCE NEEDED - Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON -

SCOPE MODIFICATION & CLARIFICATION CONFIRMATION E-MAIL

Hi Mark,

I left a voice mail message for you a little while ago. [BISHIIIIETITNGEEEEEEEEEEEEEEEEEEEEE

I, ©
Thanks.

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Wed, May 3, 2017 at 11:33 AM

Subject: Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Cc: Benjamin Simpson <benjamin@my.loyno.edu>, Jason Galjour <jmgaljou@my.loyno.edu>, Emily Posner
<emilyposnerlaw(@gmail.com>

Hi Beverly - per your request, here it is again, far below.

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Wed, May 3, 2017 at 10:30 AM

Subject: Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: mcufone <MCufone@recirculatingfarms.org>

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Tues, March 28, 2017 at 11:09 AM

Subject: Re: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Cc: Benjamin Simpson <Benjamin@my.loyno.edu>, Jason Galjour <jmgaljou@my.loyno.edu>, Emily Posner
<emilyposnerlaw(@gmail.com>




Hello Beverly - thanks very much for your and all the others' time on the call March 6th. After review and
discussion about the below - please see our comments and further clarifications (underlined):

Request Scope Clarification and Modification
Pursuant to our conference call, the following is the scope clarification and modification that we discussed:

° (1) The most recent stock assessment data for the Barataria Bay Estuarine System Stock of
Common Bottlenose Dolphins.

Modification-Added: from 2009 to present. The requester agreed to narrow the scope to the
stock assessment reports, including draft reports, and published manuscripts.

Clarification: The requester does not seek raw data.

° (2) All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of
Mexico from 2009 to present.

Modification: All data concerning unusual mortality events in the Gulf of Mexico geographic
area near Barataria Bay and in Barataria Bay the species Common Bottlenose Dolphins from
2009 to present. The requester limited his level A data request to Bottlenose dolphin
strandings in the 3 parishes surrounding Barataria Bay from 2009 - present. The requester will
identify specific dolphins from the Level A data for which specific necropsy information can be
requested if needed, following review of publications provided.

Clarification: Requester seeks the cause of mortality and necropsy results. NMFS SEFSC
advised that responsive public records include Level A data and websites that include
publications and raw data used in those publications that discuss the overall mortality event.
Additional responsive data include Level B and C data, including necropsy reports,
histopathology reports and other analytical results.

° (3) All information regarding the LOF designation for the Gulf menhaden (Brevoortia patronus
hereinafter “Gulf menhaden”) purse seine fishery.

Modification-Added: from 1999 to present. The requester agreed to narrow the scope to the
annual tier analyses and reports.



Clarification: Request seeks information as to why there is no change in the LOF designation
year to year. SERO PRD advised that there has been no change in the designation of the Gulf
menhaden fishery since 1999, so there are no additional annual reports on the fishery status
designation given and it has remained within the Category Il standards. We'd like to know
WHY there is no change and seek any e-mails, discussions, analysis and summaries
pertaining to the no change status.

° (4) All data recorded by independent observers on Gulf menhaden fishing boats from 1992 to
present.

Modification-Added: from 1990 to present.

Clarification: Requester seeks information on how much interaction there is with the
menhaden fishery and takes by fishery. NMFS SEFSC advised that this is not an observed
fishery, but there was a NMFS funded pilot observer study from April-November 2011 that
resulted in a report and summary. The SEFSC will provide website links to where the
information from the LSU observer program is available. We seek ANY and ALL information
regarding bycatch in the menhaden fishery in the Gulf of Mexico from 1990 - present.

° (5) Any information pertaining to takings of Common Bottlenose Dolphins in and around
Barataria Bay.

Modification-Added: from 1999 to present, excluding Marine Mammal Protection Act
permitted research takes only.

Clarification: Requester seeks incidental takes and self-reported takes in all fisheries. NMFS
advised that responsive information for marine mammals will include bullets 7 and

8. Responsive material includes data from incidental takes that is included in SEFSC’s Level
A data, takes in SEFSC’s non-stranding spreadsheet (if any), and large bycatch data in
technical reports, and fishery research takes, and SER’s self-reporting data through the Marine
Mammal Authorization Program.

° (6) Visual representations and GPS data on Gulf menhaden landings from recent years.

Modification: Requester agreed to narrow the scope to maps of data by year from 2009 to
present.

Clarification: NMFS advised that it collects GPS data from 2009 to present and prior to 2009
there is a less specific data code used, which cannot be mapped.



° (7) All reported incidental takings of Common Bottlenose Dolphins in the Gulf of Mexico
around Barataria Bay and in Barataria Bay.

Modification-Added: See #5, above.

° (8) All reported bycatch data from the Gulf menhaden purse seine fishery.

Modification-Added: See #5, above, and around Barataria Bay for Bottlenose Dolphins.

° (9) All communications concerning the Gulf menhaden fishery (including memos, documents,
emails, text messages, phone conversations, and all correspondence)

Modification-Added: in the Gulf of Mexico from 1999 to present.

Clarification: Records include but are not limited to LOF, bycatch, observer, and other
decisions to regulate the fishery. NMFS advised that records will also include custodians
located at the Office of Protected Resources in Silver Springs, MD.

On Thu, Mar 9, 2017 at 8:54 AM, Beverly Smith - NOAA Federal <beverly.smith@noaa.gov> wrote:
RE: Freedom of Information Act (FOIA) Request #DOC-NOAA-2017-000631

Dear Messers. Simpson and Galjour and Ms. Cufone and Posner:

This is in reference to the above-captioned FOIA request #DOC-NOAA-2017-000631 dated February 15,
2017, and received by our office on February 22, 2017. This confirms our telephone conference call on March
6, 2017, regarding the scope of your request and potentially responsive records. The conference call also
included the following individuals:

National Marine Fisheries Service (NMFS)

Southeast Region (SER), Protected Resources Division
Jessica Powell, M.S., Fishery Biologist

Teletha Mincey, Program Analyst, FOIA Point of Contact

Southeast Fishery Science Center (SEFSC)
Keith Mullin, Ph.D., Research Fish Biologist
Jenny Litz, Ph.D., Research Fish Biologist

Liz Scott-Denton, Ph.D., Research Fish Biologist
Ray Mroch, Fishery Biologist

FOIA Request



In your request you seek information regarding the impact that the Gulf menhaden purse seine fishery has on
Bottlenose dolphins in Barataria Bay. You specifically seek the following records:

The most recent stock assessment data for the Barataria Bay Estuarian System Stock of Common
Bottlenose Dolphins.

All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of Mexico from
2009 to present.

All information regarding the LOF designation for the Gulf menhaden (Brevoortia patronus hereinafter
“Gulf menhaden”) purse seine fishery.

All data recorded by independent observers on Gulf menhaden fishing boats from 1992 to present.
Any information pertaining to takings of Common Bottlenose Dolphins in and around Barataria Bay.
Visual representations and GPS data on Gulf menhaden landings from recent years.

All reported incidental takings of Common Bottlenose Dolphins around Barataria Bay.

All reported bycatch data from the Gulf menhaden purse seine fishery.

All communications concerning the Gulf menhaden fishery (including memos, documents, emails, text
messages, phone conversations, and all correspondence)

Request Scope Clarification and Modification
Pursuant to our conference call, the following is the scope clarification and modification that we discussed:

° (1) The most recent stock assessment data for the Barataria Bay Estuarine System Stock of
Common Bottlenose Dolphins.

Modification-Added: from 2009 to present. The requester agreed to narrow the scope to the
stock assessment reports, including draft reports, and published manuscripts.

Clarification: The requester does not seek raw data.

° (2) All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of
Mexico from 2009 to present.

Modification: All data concerning unusual mortality events in the geographic area of
Barataria Bay and the species Common Bottlenose Dolphins from 2009 to present. The
requester limited his level A data request to Bottlenose dolphin strandings in the 3 parishes
surrounding Barataria Bay from 2009 - present. The requester will identify specific dolphins

5



from the Level A data for which specific necropsy information can be requested if needed
following review of publications provided.

Clarification: Requester seeks the cause of mortality and necropsy results. NMFS SEFSC
advised that responsive public records include Level A data and websites that include
publications and raw data used in those publications that discuss the overall mortality event.
Additional responsive data include Level B and C data, including necropsy reports,
histopathology reports and other analytical results.

(3) All information regarding the LOF designation for the Gulf menhaden (Brevoortia patronus

hereinafter “Gulf menhaden”) purse seine fishery.

Modification-Added: from 1999 to present. The requester agreed to narrow the scope to
the annual tier analyses and reports.

Clarification: Request seeks information as to why there is no change in the LOF
designation year to year. SERO PRD advised that there has been no change in the
designation of the Gulf menhaden fishery since 1999, so there are no additional annual
reports on the fishery status designation given and it has remained within the Category Il
standards.

(4) All data recorded by independent observers on Gulf menhaden fishing boats from 1992 to

present.

Modification-Added: from 1990 to present. The requester agreed to narrow the scope to
the 2011 final report and summary of a pilot observer study.

Clarification: Requester seeks information on how much interaction there is with the
menhaden fishery and takes by fishery. NMFS SEFSC advised that this is not an observed
fishery, but there was a NMFS funded pilot observer study from April-November 2011 that
resulted in a report and summary. The SEFSC will provide website links to where the
information from the LSU observer program is available.

(5) Any information pertaining to takings of Common Bottlenose Dolphins in and around

Barataria Bay.

Modification-Added: from 1999 to present, excluding Marine Mammal Protection Act
permitted research takes.



Clarification: Requester seeks incidental takes and self-reported takes in all fisheries.
NMFS advised that responsive information for marine mammals will include bullets 7 and

8. Responsive material includes data from incidental takes that is included in SEFSC’s Level
A data, takes in SEFSC’s non-stranding spreadsheet (if any), and large bycatch data in
technical reports, and fishery research takes, and SER’s self-reporting data through the
Marine Mammal Authorization Program.

° (6) Visual representations and GPS data on Gulf menhaden landings from recent years.

Modification: Requester agreed to narrow the scope to maps of data by year from 2009 to
present.

Clarification: NMFS advised that it collects GPS data from 2009 to present and prior to 2009
there is a less specific data code used, which cannot be mapped.

° (7) All reported incidental takings of Common Bottlenose Dolphins around Barataria Bay.

Modification-Added: See #5, above.

° (8) All reported bycatch data from the Gulf menhaden purse seine fishery.

Modification-Added: See #5, above, and around Barataria Bay for Bottlenose Dolphins.

° (9) All communications concerning the Gulf menhaden fishery (including memos, documents,
emails, text messages, phone conversations, and all correspondence)

Modification-Added: in the Gulf of Mexico from 1999 to present.

Clarification: Records include but are not limited to LOF, bycatch, observer, and other
decisions to regulate the fishery. NMFS advised that records will also include custodians
located at the Office of Protected Resources in Silver Springs, MD.

REQUEST TOLLING

Pursuant to 5 U.S.C. 552(a)(6)(A), our time to respond was tolled on March 2, 2017, until we concluded the

scope clarification process and we agree on what it is that you seek. This does not start your time running again
7



from the beginning, but it does stop the clock until we conclude the scope clarification process.

If we do not hear from you within 30 calendar days from the date of this e-mail, we will assume that you do
not wish to proceed and your request will be administratively closed.

If you have any questions, please do not hesitate to contact me at 727-551-5762 or
beverly.smith@noaa.gov., or the NOAA FOIA Public Liaison Robert Swisher at 301-628-5755.

Sincerely,

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service
727-551-5762

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service



727-551-5762



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, May 3, 2017 2:53 PM
To: Beverly Smith - NOAA Federal
Subject: Re: GUIDANCE NEEDED - Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON -

SCOPE MODIFICATION & CLARIFICATION CONFIRMATION E-MAIL

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

NN (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Wed, May 3, 2017 at 2:06 PM, Beverly Smith - NOAA Federal <beverly.smith@noaa.gov> wrote:
Hi Mark,

I left a voice mail message for you a little while ago. [SISHIIINIGTGTNGEEEEEEEEEEEEEEEEEEEEEEEE
e
|
e
...

.}

Thanks.
Bev.

—————————— Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Wed, May 3, 2017 at 11:33 AM

Subject: Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Cc: Benjamin Simpson <benjamin@my.loyno.edu>, Jason Galjour <jmgaljou@my.loyno.edu>, Emily Posner

1



<emilyposnerlaw@gmail.com>

Hi Beverly - per your request, here it is again, far below.

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Wed, May 3, 2017 at 10:30 AM

Subject: Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: mcufone <MCufone@recirculatingfarms.org>

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Tues, March 28,2017 at 11:09 AM

Subject: Re: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Cc: Benjamin Simpson <Benjamin@my.loyno.edu>, Jason Galjour <jmgaljou@my.loyno.edu>, Emily Posner
<emilyposnerlaw(@gmail.com>

Hello Beverly - thanks very much for your and all the others' time on the call March 6th. After review and
discussion about the below - please see our comments and further clarifications (underlined):

Request Scope Clarification and Modification
Pursuant to our conference call, the following is the scope clarification and modification that we discussed:

° (1) The most recent stock assessment data for the Barataria Bay Estuarine System Stock of
Common Bottlenose Dolphins.

Modification-Added: from 2009 to present. The requester agreed to narrow the scope to the
stock assessment reports, including draft reports, and published manuscripts.

Clarification: The requester does not seek raw data.

) (2) All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of
Mexico from 2009 to present.

Modification: All data concerning unusual mortality events in the Gulf of Mexico geographic
area near Barataria Bay and in Barataria Bay the species Common Bottlenose Dolphins from
2009 to present. The requester limited his level A data request to Bottlenose dolphin
strandings in the 3 parishes surrounding Barataria Bay from 2009 - present. The requester

2



will identify specific dolphins from the Level A data for which specific necropsy information can
be requested if needed, following review of publications provided.

Clarification: Requester seeks the cause of mortality and necropsy results. NMFS SEFSC
advised that responsive public records include Level A data and websites that include
publications and raw data used in those publications that discuss the overall mortality event.
Additional responsive data include Level B and C data, including necropsy reports,
histopathology reports and other analytical results.

(3) All information regarding the LOF designation for the Gulf menhaden (Brevoortia patronus

hereinafter “Gulf menhaden”) purse seine fishery.

Modification-Added: from 1999 to present. The requester agreed to narrow the scope to
the annual tier analyses and reports.

Clarification: Request seeks information as to why there is no change in the LOF
designation year to year. SERO PRD advised that there has been no change in the
designation of the Gulf menhaden fishery since 1999, so there are no additional annual
reports on the fishery status designation given and it has remained within the Category Il
standards. We'd like to know WHY there is no change and seek any e-mails, discussions,
analysis and summaries pertaining to the no change status.

(4) All data recorded by independent observers on Gulf menhaden fishing boats from 1992 to

present.

Modification-Added: from 1990 to present.

Clarification: Requester seeks information on how much interaction there is with the
menhaden fishery and takes by fishery. NMFS SEFSC advised that this is not an observed
fishery, but there was a NMFS funded pilot observer study from April-November 2011 that
resulted in a report and summary. The SEFSC will provide website links to where the
information from the LSU observer program is available. We seek ANY and ALL information
regarding bycatch in the menhaden fishery in the Gulf of Mexico from 1990 - present.

(5) Any information pertaining to takings of Common Bottlenose Dolphins in and around

Barataria Bay.

Modification-Added: from 1999 to present, excluding Marine Mammal Protection Act
permitted research takes only.
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Clarification: Requester seeks incidental takes and self-reported takes in all fisheries.
NMFS advised that responsive information for marine mammals will include bullets 7 and

8. Responsive material includes data from incidental takes that is included in SEFSC’s Level
A data, takes in SEFSC’s non-stranding spreadsheet (if any), and large bycatch data in
technical reports, and fishery research takes, and SER’s self-reporting data through the
Marine Mammal Authorization Program.

° (6) Visual representations and GPS data on Gulf menhaden landings from recent years.

Modification: Requester agreed to narrow the scope to maps of data by year from 2009 to
present.

Clarification: NMFS advised that it collects GPS data from 2009 to present and prior to 2009
there is a less specific data code used, which cannot be mapped.

° (7) All reported incidental takings of Common Bottlenose Dolphins in the Gulf of Mexico
around Barataria Bay and in Barataria Bay.

Modification-Added: See #5, above.

° (8) All reported bycatch data from the Gulf menhaden purse seine fishery.

Modification-Added: See #5, above, and around Barataria Bay for Bottlenose Dolphins.

° (9) All communications concerning the Gulf menhaden fishery (including memos, documents,
emails, text messages, phone conversations, and all correspondence)

Modification-Added: in the Gulf of Mexico from 1999 to present.

Clarification: Records include but are not limited to LOF, bycatch, observer, and other
decisions to regulate the fishery. NMFS advised that records will also include custodians
located at the Office of Protected Resources in Silver Springs, MD.



On Thu, Mar 9, 2017 at 8:54 AM, Beverly Smith - NOAA Federal <beverly.smith@noaa.gov> wrote:
RE: Freedom of Information Act (FOIA) Request #DOC-NOAA-2017-000631

Dear Messers. Simpson and Galjour and Ms. Cufone and Posner:

This is in reference to the above-captioned FOIA request #DOC-NOAA-2017-000631 dated February 15,
2017, and received by our office on February 22, 2017. This confirms our telephone conference call on
March 6, 2017, regarding the scope of your request and potentially responsive records. The conference call
also included the following individuals:

National Marine Fisheries Service (NMFS)

Southeast Region (SER), Protected Resources Division
Jessica Powell, M.S., Fishery Biologist

Teletha Mincey, Program Analyst, FOIA Point of Contact

Southeast Fishery Science Center (SEFSC)
Keith Mullin, Ph.D., Research Fish Biologist
Jenny Litz, Ph.D., Research Fish Biologist

Liz Scott-Denton, Ph.D., Research Fish Biologist
Ray Mroch, Fishery Biologist

FOIA Request
In your request you seek information regarding the impact that the Gulf menhaden purse seine fishery has on
Bottlenose dolphins in Barataria Bay. You specifically seek the following records:

The most recent stock assessment data for the Barataria Bay Estuarian System Stock of Common
Bottlenose Dolphins.

All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of Mexico from
2009 to present.

All information regarding the LOF designation for the Gulf menhaden (Brevoortia patronus hereinafter
“Gulf menhaden”) purse seine fishery.

All data recorded by independent observers on Gulf menhaden fishing boats from 1992 to present.
Any information pertaining to takings of Common Bottlenose Dolphins in and around Barataria Bay.
Visual representations and GPS data on Gulf menhaden landings from recent years.

All reported incidental takings of Common Bottlenose Dolphins around Barataria Bay.

All reported bycatch data from the Gulf menhaden purse seine fishery.

All communications concerning the Gulf menhaden fishery (including memos, documents, emails, text
messages, phone conversations, and all correspondence)

Request Scope Clarification and Modification
Pursuant to our conference call, the following is the scope clarification and modification that we discussed:



(1) The most recent stock assessment data for the Barataria Bay Estuarine System Stock of

Common Bottlenose Dolphins.

Modification-Added: from 2009 to present. The requester agreed to narrow the scope to
the stock assessment reports, including draft reports, and published manuscripts.

Clarification: The requester does not seek raw data.

(2) All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of

Mexico from 2009 to present.

Modification: All data concerning unusual mortality events in the geographic area of
Barataria Bay and the species Common Bottlenose Dolphins from 2009 to present. The
requester limited his level A data request to Bottlenose dolphin strandings in the 3 parishes
surrounding Barataria Bay from 2009 - present. The requester will identify specific dolphins
from the Level A data for which specific necropsy information can be requested if needed
following review of publications provided.

Clarification: Requester seeks the cause of mortality and necropsy results. NMFS SEFSC
advised that responsive public records include Level A data and websites that include
publications and raw data used in those publications that discuss the overall mortality event.
Additional responsive data include Level B and C data, including necropsy reports,
histopathology reports and other analytical results.

(3) All information regarding the LOF designation for the Gulf menhaden (Brevoortia

patronus hereinafter “Gulf menhaden”) purse seine fishery.

Modification-Added: from 1999 to present. The requester agreed to narrow the scope to
the annual tier analyses and reports.

Clarification: Request seeks information as to why there is no change in the LOF
designation year to year. SERO PRD advised that there has been no change in the
designation of the Gulf menhaden fishery since 1999, so there are no additional annual
reports on the fishery status designation given and it has remained within the Category Il
standards.

(4) All data recorded by independent observers on Gulf menhaden fishing boats from 1992

to present.



Modification-Added: from 1990 to present. The requester agreed to narrow the scope to
the 2011 final report and summary of a pilot observer study.

Clarification: Requester seeks information on how much interaction there is with the
menhaden fishery and takes by fishery. NMFS SEFSC advised that this is not an observed
fishery, but there was a NMFS funded pilot observer study from April-November 2011 that
resulted in a report and summary. The SEFSC will provide website links to where the
information from the LSU observer program is available.

) (5) Any information pertaining to takings of Common Bottlenose Dolphins in and around
Barataria Bay.

Modification-Added: from 1999 to present, excluding Marine Mammal Protection Act
permitted research takes.

Clarification: Requester seeks incidental takes and self-reported takes in all fisheries.
NMFS advised that responsive information for marine mammals will include bullets 7 and

8. Responsive material includes data from incidental takes that is included in SEFSC’s Level
A data, takes in SEFSC’s non-stranding spreadsheet (if any), and large bycatch data in
technical reports, and fishery research takes, and SER’s self-reporting data through the
Marine Mammal Authorization Program.

° (6) Visual representations and GPS data on Gulf menhaden landings from recent years.

Modification: Requester agreed to narrow the scope to maps of data by year from 2009 to
present.

Clarification: NMFS advised that it collects GPS data from 2009 to present and prior to
2009 there is a less specific data code used, which cannot be mapped.

° (7) All reported incidental takings of Common Bottlenose Dolphins around Barataria Bay.

Modification-Added: See #5, above.

° (8) All reported bycatch data from the Gulf menhaden purse seine fishery.
7



Modification-Added: See #5, above, and around Barataria Bay for Bottlenose Dolphins.

° (9) All communications concerning the Gulf menhaden fishery (including memos, documents,
emails, text messages, phone conversations, and all correspondence)

Modification-Added: in the Gulf of Mexico from 1999 to present.

Clarification: Records include but are not limited to LOF, bycatch, observer, and other
decisions to regulate the fishery. NMFS advised that records will also include custodians
located at the Office of Protected Resources in Silver Springs, MD.

REQUEST TOLLING

Pursuant to 5 U.S.C. 552(a)(6)(A), our time to respond was tolled on March 2, 2017, until we concluded the
scope clarification process and we agree on what it is that you seek. This does not start your time running
again from the beginning, but it does stop the clock until we conclude the scope clarification process.

If we do not hear from you within 30 calendar days from the date of this e-mail, we will assume that you do
not wish to proceed and your request will be administratively closed.

If you have any questions, please do not hesitate to contact me at 727-551-5762 or
beverly.smith@noaa.gov., or the NOAA FOIA Public Liaison Robert Swisher at 301-628-5755.

Sincerely,

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service
727-551-5762

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org




Check us out on Facebook and Twitter!

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service
727-551-5762



From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Wednesday, May 3, 2017 3:08 PM

To: Stephen Lipps - NOAA Federal; John Almeida - NOAA Federal; Holmes, Colin; Robert
Moller - NOAA Federal; Scott Smullen - NOAA Federal; Jeff Dillen - NOAA Federal;
Kristen Gustafson - NOAA Federal

Cc: Tom Taylor; Kimberly Katzenbarger - NOAA FEDERAL; Charles; Dennis Morgan - NOAA
Federal; Stacey Nathanson - NOAA Federal; Robert Swisher - NOAA Federal; Steven
Goodman - NOAA Federal; Samuel Dixon - NOAA Affiliate; Lola Stith - NOAA Affiliate;
Zachary Goldstein - NOAA Federal; Douglas Perry - NOAA Federal; Nkolika Ndubisi -
NOAA Federal; Jeri Dockett - NOAA Affiliate; Cc: OCIO/OPPA; Troy Wilds - NOAA
Federal; Lawrence Charters - NOAA Federal; Allison Soussi-Tanani - NOAA Federal;
Bogomolny, Michael (Federal); Pamela Lawrence - NOAA Federal

Subject: Weekly FOIA and Incoming High Visibility Requests

Attachments: Sierra Club Order re MSJ Briefing Schedule.pdf; Weekly FOIA Incoming and High
Visibility Requests 04.26.17 - 05.3.17 xs

Good Morning,
Attached is this week's report.

Four separate requests were received from Earthjustice on April 26. Although one of these requests was
subsequently withdrawn (DOC-NOAA-2017-001091), three remaining requests will require a response. One of
these requests is seeking Logbook data on Highly Migratory Species (HMS) (DOC-NOAA-2017-

001092). Another is seeking data underlying bycatch estimates in the Gulf of Mexico. (DOC-NOAA-2017-
001093). The third is seeking similar background data relied on for bycatch estimates considered by the NMFS
SE Regional Office, as well as permitted vessels in the Gulf of Mexico, shark bycatch data, logbook data, and
observer data related to those bycatch estimates. (DOC-NOAA2017-001094).

Lastly, a request was received by Cause of Action, asking for records regarding the retention of the Google Chat
or Google Hangouts features of UMS. The request references a 2012 GC decision to exclude those documents
as "off the record" and also seeks documents regarding that decision made by GC. (DOC-NOAA-2017-
001101).

In the Sierra Club Litigation [
- ]
N

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

DO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.
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Case 3:15-cv-05872-EDL Document 46 Filed 03/14/17 Page 1 of 2

BRIAN J. STRETCH (CABN 163973)
United States Attorney

SARA WINSLOW (DCBN 457643)
Chief, Civil Division

WENDY M. GARBERS (CABN 213208)
Assistant United States Attorney

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6475

FAX: (415) 436-7234
wendy.garbers@usdoj.gov

Attorneys for Defendants
NATIONAL MARINE FISHERIES SERVICE
and U.S. FISH & WILDLIFE SERVICE
UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
SIERRA CLUB, INC., ) Case No. 15-cv-05872 EDL
)
Plaintiff, ) STIPULATION AND PROPOSED} ORDER RE
) SUMMARY JUDGMENT BRIEFING
V. ) SCHEDULE
)
NATIONAL MARINE FISHERIES SERVICE ) Current Date: May 23, 2017
and U.S. FISH & WILDLIFE SERVICE, ) Time: 9:00 a.m.
) The Honorable Elizabeth D. Laporte
Defendants. )

STIPULATION

WHEREAS, lead plaintiff’s counsel, Reed Super, has been unexpectedly called out of town, as
his mother has been hospitalized;

WHEREAS, plaintiff’s combined summary judgment opposition and reply brief is currently due
on March 17, 2017;

WHEREAS, defendants’ reply brief is currently due on April 21, 2017;

WHEREAS, the hearing on the cross-summary judgment motions is currently set for May 23,
2017 at 9:00 a.m.;

IT IS HEREBY STIPULATED, that these deadlines be reset as follows:

STIPULATION AND [PROPOSED] ORDER RE SUMMARY JUDGMENT BRIEFING SCHEDULE
NO. 15-CV-0587 EDL 1
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Case 3:15-cv-05872-EDL Document 46 Filed 03/14/17 Page 2 of 2

1. Plaintiff’s combined summary judgment opposition and reply brief shall be due on March 31,

2017;

2. Defendants’ reply brief shall be due on May 5, 2017; and

3. Subject to the Court’s availability, the hearing on the summary judgment motion shall be reset

to June 6, 2017, at 9:00 a.m.

DATED: March 13, 2017

DATED: March 13,2017

*In compliance with Civil Local Rule 5-1(i)(3), the filer of this document attests under penalty of

Respectfully submitted,

BRIAN J. STRETCH
United States Attorney

/s/ Wendyv M. Garbers

WENDY M. GARBERS
Assistant United States Attorney

Attorneys for Defendants
NATIONAL MARINE FISHERIES
SERVICE and U.S. FISH &
WILDLIFE SERVICE

SUPER LAW GROUP, LLC
/s/ Reed W. Super*

REED W. SUPER

Attorneys for Plaintiff
SIERRA CLUB, INC.

perjury that each signatory has concurred in the filing of this document.

HPROPOSED]| ORDER

PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: March 14, 2017

&;Jﬂ O L?“t

THE H&NORABLE ELIZABETH

STIPULATION AND [PROPOSED] ORDER RE SUMMARY JUDGMENT BRIEFING SCHEDULE

NO. 15-CV-0587 EDL




Tracking Number

DOC-NOAA-2017-001130
DOC-NOAA-2017-001118
DOC-NOAA-2017-001101
DOC-NOAA-2017-001094
DOC-NOAA-2017-001093
DOC-NOAA-2017-001092
DOC-NOAA-2017-001091
DOC-NOAA-2017-001085
DOC-NOAA-2017-001084

Type

Requester
Request Nicholas Patton
Request Tarek Alaruri
Request Ryan P. Mulvey
Request Brettny E. Hardy
Request Brettny E. Hardy
Request Brettny E. Hardy
Request Priya P. Kamath
Request Philip J. Wuest
Request Nathan Eagle



Requester Organization Submitted Received

Delaware Riverkeeper Network 05/01/2017 05/01/2017
https://docs.google.com/presentation/d/1KLWKNktpZyP2iaSxjEbtZrAQ 04/28/2017 04/28/2017
Cause of Action 04/27/2017 04/27/2017
Earthjustice 04/26/2017 04/26/2017
Earthjustice 04/26/2017 04/26/2017
Earthjustice 04/26/2017 04/26/2017
Earthjustice 04/26/2017 04/26/2017
Black Helterline LLP 04/25/2017 04/26/2017

Honolulu Civil Beat 04/25/2017 04/26/2017



Custom Report - 05/03/2017 11:38:16

Assigned To Case File Assigned To Perfected? Due Closed Date Status Dispositions
NOAA NOAA No TBD TBD Submitted

NOAA NOAA No TBD TBD Initial Evaluation

NOAA NOAA No TBD TBD Submitted

NOAA NOAA No TBD TBD Submitted

NOAA NOAA No TBD TBD Submitted

NOAA NOAA No TBD TBD Submitted

NOAA NOAA No TBD TBD Withdrawn

NOAA NOAA No TBD TBD Submitted

NOAA NOAA No TBD TBD Assignment Determination



Please provide any records/documents/emails/letters/correspondence in the possession of National Marine Fisheri
I'd like to file a formal request for every Software &amp; Hardware purchase/quote in the last 3 years. We'd like the
Pursuant to the Freedom of Information Act, 5 U.S.C. &sect; 552 (“FOIA”), CoA Institute hereby requests access tc
Please see attached.
Please see attached.
Please see attached.
Please see attached.
This request is for National Marine Fisheries Service for offices in Oregon. 1) All correspondence, notes, logs, mer
I'm requesting: (1) a copy of the most recent agreement between Guam and Quota Management Inc., of Honolulu,



ies Service or NOAA regarding the Delaware City Refinery (NPDES Permit# DE0000256) that have beel
» company, manufacturing sku, pricing, product, msrp, purchase price &amp; reseller. We'd like these in
) any final guidance concerning the retention of instant messaging sessions created or received through

nos, minutes, appointment and meeting records, voicemails, files, papers and other records that include
that pertains to a quota-sharing agreement for bigeye tuna; (2) a copy of the most recent agreement be



n created/received/sent since September 3, 2015. Thank you.
| electronic copies, please feel free to reach me at any time. We’d like the information in a CSV, JSON, .
the “Google Chat” or “Google Hangouts” feature of the National Oceanic and Atmospheric Administratic

r the following terms: Baker Rock, Grand Island, Harney Site. 2) All correspondence, notes, logs, memos
itween American Samoa and Quota Management Inc., of Honolulu, that pertains to a quota-sharing agre



DOC formatting if possible. I'd also, like to FOIA the managers in charge of procurement and sourcing f
n’s (“NOAA”) Unified Messaging System (i.e., NOAA’'s Google-hosted agency e-mail platform). Accordi

5, minutes, appointment and meeting records, files, relating to “Baker Rock”, “Grand Island”, “Harney Sit
sement for bigeye tuna, and (3) a copy of the most recent agreement between the Commonwealth of the



or each branch location. Please provide their contact information both email and phone number.
ng to a March 2012 handbook, “[p]er the decision of NOAA General Counsel,” communications through

e”, “Skeeter Creek”, or “Willamette River”, and “Waters of the State”, “Ordinary High Water”, “OHW”, “C
> Northern Mariana Islands and Quota Management Inc., of Honolulu, that pertains to a quota-sharing a¢



Google Chat (or Google Hangouts) “will be con

JHWL”, “annual high water even
greement for bigeye tuna.















From: Maria Williams - NOAA Federal <maria.williams@noaa.gov>

Sent: Thursday, May 4, 2017 11:46 AM

To: Mark Graff - NOAA Federal; Lola Stith - NOAA Affiliate

Subject: 441 - Smith

Attachments: Amended Scope - 441.pdf; Smith, Thomas (1) EEOC - 2017.03.16 Let..to NOAA re status

of FOIA Requests.pdf; Fee Notification _000441 (Scope Change).pdf
Lola,

Please adivise. |
-
I ¥ 0u 20t time for a quick call?

Respectfully,

Maria S. Williams

\ \
National Oceanic and Atmospheric Administration

Satellite and Information Service

Follow NOA ASatellites on Social Media: Facebook, Twitter, YouTube

"Talent wins games, but teamwork and intelligence wins championship"



THE LAW OFFICES OF
GARY M. GILBERT & ASSOCIATES, P.C.
1100 Wayne Avenue, Suite 900
Silver Spring, MD 20910
Ph: (301) 608-0880 Fax: (301) 608-0881

March 16, 2017

Maria S, Williams

FOIA Officer

Room 9719-NOAA FOIA Office (SOU 10000)
1315 East-West Highway (SSMC3)

Silver Spring, MD 20910

Email: maria.williams@noaa.gov

Facsimile: (202) 308-4959

*Sent via first-class mail and electronic mail

Re:  Thomas Smith; FOIA Request No, DOC-NOAA-2017-000441
Dear Ms. Williams:

I write in response to the Agency’s February 16, 2017 correspondence regarding FOIA
Request No. DOC-NOAA-2017-000441. As you are aware, The Law Offices of Gary M. Gilbert
& Associates, P.C. represents Thomas Smith in this matter and is authorized to access
information on his behalf. In the February 16, 2017 correspondence, the Agency provided a
statement of the costs of searching, reviewing, and producing copies of the requested information
and documentation, in the amount of $3,189.21. However, the Agency did not provide an
explanation as to how it arrived at this quoted cost. In an effort to reduce the aforementioned
costs, I write the limit the scope of information and documentation initially sought in the J anuary
10, 2017 FOIA Request. The newly-narrowed scope of this FOIA Request is detailed below.
Please provide our office with an updated fee estimate, accounting for the narrowed scope of this
request.

» Copies of any and all documents and communications related io the application,
review, and consideration of Thomas E. Smith, Jr. for the Physical Scientist, ZP-
1301-4 (DE/CR), position (Vacancy Announcement Number NSDIS-OSPO-
2016-0037), located in Suitland, Maryland, from January 1, 2016 to present,
including but not limited to assessments and communications regarding his
qualifications for this position.

+ Copies of any and all documents and communications which refer or relate to
potentially placing Thomas E. Smith, Jr., in the Physical Scientist, ZP-1301-4
(DE/CR), position (Vacancy Announcement Number NSDIS-OSP0O-2016-0037),
located in Suitland, Maryland, as a reasonable accommodation, including all
emails, drafted, sent, received, and/or maintained by Janine Herring, Debbie
Ferrara, Tahara Dawkins, Employee Relations, and/or Human Relations from
January 1, 2016 to present.

¢ Copies of any and all documents regarding the applications deemed best qualified
and referred to the selecting and/or hiring official for the Physical Scientist, ZP-

1




1301-4 (DE/CR), position (Vacancy Announcement Number NSDIS-OSPO-
2016-0037), located in Suitland, Maryland, from January 1, 2016 to present,
including their applications and the referral list(s). Additionally, please provide
copies of the position description, selection criteria, notes or other documents
generated from interviews conducted with those applicants deemed best qualified,
any ratings and/or rankings generated, and any documents or communications
regarding the individual(s) ultimately selected for the position and the basis for
these selection(s), including emails drafted, sent, received, and/or maintained by
the selecting official, deciding official, and the Employee Relations and/or Human
Resources personnel from January 1, 2014 to present.

If you have any questions or require any further clarification of the above revised FOIA
Requests, please contact my colleague, Stephanie M. Herrera, Esq., or me at the above address or
by email at sherrera@ggilbertlaw.com and emoran ilbertlaw.com, respectively.

Sincerely,

ol 7 ).

Eli%}eth N. Moran, Esgq.

ce; Thomas Smith
*Sent via electronic mail




UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
NATIONAL ENVIRONMENTAL SATELLITE, DATA,
AND INFORMATION SERVICE

April 3,2017

Elizabeth N. Moran
1100 Wayne Avenue
Silver Spring, MD 20910

Re:  Request No. DOC-NOAA-2017-000441
Dear Ms. Moran,

This letter is in reference to your Freedom of Information Act (FOIA) request entered into FOIA
online on January 26, 2017 for records pertaining to “Vacancy Announcement NSDIS-OSPO-
2016-0037 Physical Scientist, ZP-1301-4 (DE/CR) and Mr. Thomas Smith”. NOAA has
determined that the cost for searching for responsive documents will exceed $25.00. Pursuant to
the Code of Federal Regulations 15 CFR Part 4.11(e), we are providing you with a fee estimate.
The fee estimate is determined in accordance with the uniform fee schedule established in 15
CFR Part 4.11(c) (1) for requesters that fall in the Fee Category — Other.

The NOAA Satellite and Information Service have determined that the cost of the requested
information will be as follows:

a. Searchl - $310.32
b. Search 2 - $310.32
c. Search 3 - $279.12
d. Search 4 - $279.28
e. Search 5 - $350.05

Total: 1,529.09
Invoice Amount: $1,373.93

NOAA requires that you pay the estimated fee prior to receiving the requested documents
pursuant to 15 CFR 4.11(i) (2). Please make your check or money order payable to the "Treasury
of the United States,” and send it to the NOAA Public Reference Facility (SOU 10000), 1315
East West Highway (SSMC3), Room 9719, Silver Spring, Maryland 20910. In compliance with
the FOIA regulations, the 20-business-day time frame for completing your FOIA request stops
until payment is received. Once your payment and authorization are received, we will continue to
process your request.



Please be aware that not all responsive documents are necessarily releasable under the FOIA. If
you have any questions about your request or NOAA’s FOIA regulations or procedures, please
contact Maria Williams at maria.williams@noaa.gov.

If payment or other communication is not received by May 3, 2017 your FOIA request will be
considered "closed."

Regards,

Digitally signed by
WILLIAMS.MARIA.STELLA.1042493429

DN: c=US, 0=U.S. Government, ou=DoD, ou=PKI,
ou=0THER, cn=WILLIAMS.MARIA.STELLA.1042493429
Date: 2017.04.03 15:23:14 -04'00"

Maria S. Williams,
FOIA Coordinator
NOAA Satellite and Information Service



THE LAW OFFICES OF
GARY M. GILBERT & ASSOCIATES, P.C.
1100 Wayne Avenue, Suite 900
Silver Spring, MD 20910
Ph: (301) 608-0880 Fax: (301) 608-0881

March 16, 2017

Mark Graff

FOIA Officer

Room 9719-NOAA FOIA Office (SOU 10000)

1315 East-West Highway (SSMC3)

Silver Spring, MD 20910

Email: FOIA@noaa.gov

Facsimile; (301) 713-4040

*Sent via first-class mail, electronic mail, and facsimile

Re:  Thomas Smith; Status of FOIA Requests
Dear Mr. Graff,

[ write to follow up regarding my February 8, 2017 correspondence requesting
information and documentation on behalf of my client, Thomas Smith. In this correspondence, I
noted that Mr. Smith is seeking information regarding: (1) the Agency’s compliance with the
successful finding of discrimination in the EEQ complaint filed by Mr, Smith (EEO Appeat No.
0120130553, Agency No. 54-2009-00092); and (2) all informal and formal EEO complaints filed
by, or on behalf of Thomas Smith, against the Agency. For your convenience, | have attached a
copy of this prior correspondence, as well as a signed statement from Thomas Smith providing
our office with authorization to access this information on his behalf, As of the date of this
letter, T have not yet received any correspondence from your office regarding these two FOIA
Requests. Since the Agency has past their deadline to send us documents or correspondence
relating to the FOIA Requests, please let us know the status of these FOIA. Requests as soon as
possible,

If you have any questions regarding these requests, please contact colleague, Stephanie
Herrera, Bsq, and me at the above address or by email at sherrera@ggilbertlaw.com or
emoran@ggilbertlaw.com, respectively. We appreciate your time and attention to this matter,

Sincerely,

N N

abeth N. Moran, Esq.

Enclosure (2)




cC.

Maria S. Williams

FOIA Officer

Room 9719-NOAA FOIA Office (SOU 10000)
1315 East-West Highway

Silver Spring, MD 20910

Email: maria.williams@noaa.gov

Facsimile: (202) 308-4959

*Sent via electronic mail

Thomas Smith
*Sent via electronic mail




THE LAW OFFICES OF
GARY M, GILBERT & ASSOCIATES, P.C.
1100 Wayne Avenue, Suite 900
Silver Spring, MD 20910
Ph: (301) 608-0880 Fax: (301) 608-0881

February 8, 2017

Mark Graff

FOTA Offices

Room 9719-NOAA FOIA Office (SOU 10000)

1315 Bast-West Highway (SSMC3)

Silver Spring, MDD 20910

Email: FOIA@noaa.gov

Facsimile: (301) 713-4040

“Sent via first-class mail, electronic mail, and Jacsimile

Re:  Thomas Smith; FOIA Request

Dear Mr, Graff:

The Law Offices of Gary M. Gilbert & Associates, P.C. represents Thomas Smith,

Pursuant to the Freedom of Information Act, 5 U.8.C § 552a(d)(1), we request the following
information. Please find attached a signed statement from Mr. Smith providing our office with
authorization to access information on his behalf,

Requested Documents:

Copies of the Reports of Investigation for any and all informal or formal EEO
complainis filed by, or on behalf of, Thomas Smith, including, but not limited to,
Agency Nos, 54-2012-01801, >4-2011-02074, 54-2011-00267, 11-54-00066, 10-54-
00811, 10-54-00339, and 08-54-00092. For Agency No. 54-2012-01801 Mr. Smith made
informal contact with the Agency on November 29, 2011 and filed a Formal Complaint
of Discrimination on December 16, 2011 on the issue of evaluation and/appraisal, For
Agency No. 54-2011-02074 Mr. Smith made informal contact on September 12, 2011
and filed a Formal Complaint of Discrimination on October 28, 2011, raising clatms of
discrimination and harassment based on race and teprisal. For Agency No. 54-2011-
00267 Mr. Smith made informal contact on May 13, 2011 and filed a Formal Complaint
of Discrimination on June 23, 2011, raising claims of discrimination and harassment
based on race and reprisal. For -Agency No, 11-54-00066, Mr. Smith made informal
contact on November 15, 2010 and filed a Formal Complaint of Discrimination on
December 21, 2010, raising claims of discrimination and harassment based on race and
reprisal. For Agency No. 10-54-00811, Mr. Smith made informal contact on March 15,
2010 and filed a Formal Complaint of Disctimination on May 25, 2010, alleging
diserimination and harassment on the basis of reprisal. For Agency No. 10-54-00339,
Mr. Smith initiated informal contact on December 30, 2009 and filed a Formal
Complaint of Discrimination on Febtuary 9, 2010, raising claims of discrimination and
harassment based on race und reprisal. For Agency No. 08-54-00092, Mr. Smith making
informal contact on January 8, 2008 and filing a Formal Complaint of Discrimination on




April 3, 2008, raising claims of discrimination and harassment based on race and
reprisal,

» Copies of any and all communications and documentation, drafted, sent, received, and/or
maintained by the EEQ Counselor(s) for any and all EEO complaints filed by, or on
behalf of, Thomas Stoith, against the Agency, including, but not limited to, Agency Nos.
54-2015-00137, 54-2014-00137, 54-2013-00264, 54-2012-01971, 54-2012-01801, 54-
2011-02074, 54-2011-00267, 11-54-00066, 10-54-0081 1, 10-54-00339, and 08-54-
00092, This request includes any and all communications, including but not Bmited to
emails, between the HEO Counselor(s) for the aforementioned EEQ complaints and any
responsible menagement official named in that informal EEO complaint,

Please produce the above documents to the following address:

Elizabeth N. Motan, Esq,

Stephanie M., Herrera, Esq.

The Law Offices of Gary M. Gilbert & Associates, P.C,
1100 Wayne Avenue, Suite 900

Silver Spring, MD 20910

Tel: (301) 608-0880

Fax: (301) 608-0881

Emails; emoran@ggilbertlaw.com
sherrera@ggilberflaw.com

If there arc any fees incurred for searching for, reviewing, or copying the records, please
notify us before processing the request if the amount exceeds $25, This request is not for
commercial purposes.

If all or any part of this request is denied, please cite each specific exemption the Agency
believes its refusal to release the information and nofify us of the appeal procedures available
under the law.

Please contact us at the above address if the Ageney has any questions regarding the
scope of this request.

Sincerely,

izabeth N. Moran, Bsq.
Stephanie M. Herrera, Esq,

Enclosure (1)

cee Thomas Smith
*Sent via electronic mail




To Whom it May Congera:

Twirite regarding the Froedom of Information Act (FOIA) request mude in Hy name by my
attorneys, Bllzabeth by, Moran, Esq. angd Stephanie M, Herrers, Esy., of The Law Offices of Gary
M. Gilbert & Associates, P.C. I hereby cartify Wy agreement that gy records regarding the
ghove-mentloned FOIA request may be releaged 1o Mz, Moran and Mg, Herrera, or to other
attorneys in their office working on my case and acting on my behalf,

72— ¢
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THE LAW OFFICES OF
GARY M. GILBERT & AS SOCIATES, P.C,
1100 Wayne Avenue, Suite 900
Silver Spring, MD 20910
Ph: (301) 608-0880 Fax: (301) 608-0881

February 8, 2017

Mark Graff

FOIA Officer

Room 9719-NOAA FOIA Office (SOU 10000)

1315 East-West Highway (SSMC3)

Silver Spring, MD 20910

Email: FOIA@noaa.gov

Facsimile: (301) 713-4040

*Sent via first-class mail, electronic mail, and Jfacsimile

Re:  Thomas Smith; FOJA Request
Dear Mr. Graff:

The Law Offices of Gary M, Gilbert & Associates, P.C. represenis Thomas Smith,
Pursuant to the Freedom of Information Act, 5 U.S.C § 552a(d)(1), we request the following
information. Please find attached a signed statement from Mr. Smith providing our office with
authorization to access information on his behalf

Requested Documents:

¢ Copies of any and all records, documents, and communications, iocluding but not
limited to emails, regarding any and all actions taken by any Agency employee,
including but not limited to Mark Paese and Tahara, Dawkins, to address, respond, and/or
comply with the successful finding of discrimination in the EEO complaint filed by
Thomas Smith {EEO Appeal No. 01201303553, Agency No. 54-2009-00092).

Please produce the above documents to the following address;

Elizabeth N. Moran, Bsq.

Stephanie M. Herrera, Esq,

The Law Offices of Gary M. Gilbert & Associates, P.C.

1100 Wayne Avenue, Suite 900

Silver Spring, MD 20910

Tel: (301) 608-0880

Fax: (301) 608-0881

Emails: emoran@ggilbertlaw.com
sherrera@ggilbertlaw.com

If there are any fees incurred for searching for, reviewing, or copying the records, please
notify us before processing the request if the amount oxceeds $25, This request is not for
conmunercial purposes.




If all or any part of this request is denied,
believes its refusal to release the information
under the law,

please cite each specific exemption the Agency
and notify us of the appesl procedures available

Please contact us at the above address if the

Agency has any questions regarding the
scope of this request.

Sincerely,

NN
Eljzabeth N. Moran, Esq,
Stephanie M, Herrera, Bsq,

Enclosure (1)

co; Thomas Smith
*Sent via electronic mail




Ta Whom It May Congern:

I virite regurding e Froedom of Information Act (FOIA) tequost made in my name by ray
attoriays, Bizabsth N, Moran, Fag. and Stephanie M, Herrera, Fig., of The Law Gifices of Gary
M, Gilbort & Associntes, P, T hereby certify 1ty agreament that any records regaisling the
sbove-mentloned FOIA request may be releaged to Mg, Moran, and Mg, Hextera, or to other
attorneys in their office workitg on my case and acting on my hehalf,
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From: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Sent: Friday, May 5, 2017 1:17 PM

To: Mark Graff - NOAA Federal

Cc: Beverly Smith

Subject: Re: GUIDANCE NEEDED - Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON -

SCOPE MODIFICATION & CLARIFICATION CONFIRMATION E-MAIL

Mark,

Ms. Cufone has agreed to submit a new FOIA request. Thank you for your FOIA procedure guidance. Bev.

On Wed, May 3, 2017 at 2:53 PM, Mark Graff - NOAA Federal <mark.graff@noaa.gov> wrote:

I think we woul |
-
-
—

I would suggest |
1

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

NN (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Wed, May 3, 2017 at 2:06 PM, Beverly Smith - NOAA Federal <beverly.smith@noaa.gov> wrote:
Hi Mark,

I left a voice mail message for you a little while ago. [SiSHIIINEGEGEGEEEEEEEEEEEEEEEEEE

-

Thanks.
Bev.



---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Wed, May 3, 2017 at 11:33 AM

Subject: Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Cc: Benjamin Simpson <benjamin@my.loyno.edu>, Jason Galjour <jmgaljou@my.loyno.edu>, Emily Posner
<emilyposnerlaw(@gmail.com>

Hi Beverly - per your request, here it is again, far below.

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Wed, May 3, 2017 at 10:30 AM

Subject: Fwd: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: mcufone <MCufone@recirculatingfarms.org>

---------- Forwarded message ----------

From: Marianne Cufone <mcufone@recirculatingfarms.org>

Date: Tues, March 28,2017 at 11:09 AM

Subject: Re: FOIA REQUEST #DOC-NOAA-2017-000631 SIMPSON - SCOPE MODIFICATION &
CLARIFICATION CONFIRMATION E-MAIL

To: Beverly Smith - NOAA Federal <beverly.smith@noaa.gov>

Cc: Benjamin Simpson <Benjamin@my.loyno.edu>, Jason Galjour <jmgaljou@my.loyno.edu>, Emily
Posner <emilyposnerlaw(@gmail.com>

Hello Beverly - thanks very much for your and all the others' time on the call March 6th. After review and
discussion about the below - please see our comments and further clarifications (underlined):

Request Scope Clarification and Modification
Pursuant to our conference call, the following is the scope clarification and modification that we discussed:

° (1) The most recent stock assessment data for the Barataria Bay Estuarine System Stock of
Common Bottlenose Dolphins.

Modification-Added: from 2009 to present. The requester agreed to narrow the scope to
the stock assessment reports, including draft reports, and published manuscripts.

Clarification: The requester does not seek raw data.

° (2) All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of
Mexico from 2009 to present.



Modification: All data concerning unusual mortality events in the Gulf of Mexico geographic
area near Barataria Bay and in Barataria Bay the species Common Bottlenose Dolphins from
2009 to present. The requester limited his level A data request to Bottlenose dolphin
strandings in the 3 parishes surrounding Barataria Bay from 2009 - present. The requester
will identify specific dolphins from the Level A data for which specific necropsy information
can be requested if needed, following review of publications provided.

Clarification: Requester seeks the cause of mortality and necropsy results. NMFS SEFSC
advised that responsive public records include Level A data and websites that include
publications and raw data used in those publications that discuss the overall mortality event.
Additional responsive data include Level B and C data, including necropsy reports,
histopathology reports and other analytical results.

(3) All information regarding the LOF designation for the Gulf menhaden (Brevoortia

patronus hereinafter “Gulf menhaden”) purse seine fishery.

Modification-Added: from 1999 to present. The requester agreed to narrow the scope to
the annual tier analyses and reports.

Clarification: Request seeks information as to why there is no change in the LOF
designation year to year. SERO PRD advised that there has been no change in the
designation of the Gulf menhaden fishery since 1999, so there are no additional annual
reports on the fishery status designation given and it has remained within the Category Il
standards. We'd like to know WHY there is no change and seek any e-mails, discussions,
analysis and summaries pertaining to the no change status.

(4) All data recorded by independent observers on Gulf menhaden fishing boats from 1992

to present.

Modification-Added: from 1990 to present.

Clarification: Requester seeks information on how much interaction there is with the
menhaden fishery and takes by fishery. NMFS SEFSC advised that this is not an observed
fishery, but there was a NMFS funded pilot observer study from April-November 2011 that
resulted in a report and summary. The SEFSC will provide website links to where the
information from the LSU observer program is available. We seek ANY and ALL information
regarding bycatch in the menhaden fishery in the Gulf of Mexico from 1990 - present.




° (5) Any information pertaining to takings of Common Bottlenose Dolphins in and around
Barataria Bay.

Modification-Added: from 1999 to present, excluding Marine Mammal Protection Act
permitted research takes only.

Clarification: Requester seeks incidental takes and self-reported takes in all fisheries.
NMFS advised that responsive information for marine mammals will include bullets 7 and

8. Responsive material includes data from incidental takes that is included in SEFSC’s Level
A data, takes in SEFSC’s non-stranding spreadsheet (if any), and large bycatch data in
technical reports, and fishery research takes, and SER’s self-reporting data through the
Marine Mammal Authorization Program.

° (6) Visual representations and GPS data on Gulf menhaden landings from recent years.

Modification: Requester agreed to narrow the scope to maps of data by year from 2009 to
present.

Clarification: NMFS advised that it collects GPS data from 2009 to present and prior to
2009 there is a less specific data code used, which cannot be mapped.

° (7) All reported incidental takings of Common Bottlenose Dolphins in the Gulf of Mexico
around Barataria Bay and in Barataria Bay.

Modification-Added: See #5, above.

° (8) All reported bycatch data from the Gulf menhaden purse seine fishery.

Modification-Added: See #5, above, and around Barataria Bay for Bottlenose Dolphins.

° (9) All communications concerning the Gulf menhaden fishery (including memos, documents,
emails, text messages, phone conversations, and all correspondence)



Modification-Added: in the Gulf of Mexico from 1999 to present.

Clarification: Records include but are not limited to LOF, bycatch, observer, and other
decisions to regulate the fishery. NMFS advised that records will also include custodians
located at the Office of Protected Resources in Silver Springs, MD.

On Thu, Mar 9, 2017 at 8:54 AM, Beverly Smith - NOAA Federal <beverly.smith@noaa.gov> wrote:
RE: Freedom of Information Act (FOIA) Request #DOC-NOAA-2017-000631

Dear Messers. Simpson and Galjour and Ms. Cufone and Posner:

This is in reference to the above-captioned FOIA request #DOC-NOAA-2017-000631 dated February 15,
2017, and received by our office on February 22, 2017. This confirms our telephone conference call on
March 6, 2017, regarding the scope of your request and potentially responsive records. The conference call
also included the following individuals:

National Marine Fisheries Service (NMFS)

Southeast Region (SER), Protected Resources Division
Jessica Powell, M.S., Fishery Biologist

Teletha Mincey, Program Analyst, FOIA Point of Contact

Southeast Fishery Science Center (SEFSC)
Keith Mullin, Ph.D., Research Fish Biologist
Jenny Litz, Ph.D., Research Fish Biologist

Liz Scott-Denton, Ph.D., Research Fish Biologist
Ray Mroch, Fishery Biologist

FOIA Request
In your request you seek information regarding the impact that the Gulf menhaden purse seine fishery has on
Bottlenose dolphins in Barataria Bay. You specifically seek the following records:

The most recent stock assessment data for the Barataria Bay Estuarian System Stock of Common
Bottlenose Dolphins.

All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of Mexico
from 2009 to present.

All information regarding the LOF designation for the Gulf menhaden (Brevoortia patronus hereinafter
“Gulf menhaden”) purse seine fishery.

All data recorded by independent observers on Gulf menhaden fishing boats from 1992 to present.
Any information pertaining to takings of Common Bottlenose Dolphins in and around Barataria Bay.
Visual representations and GPS data on Gulf menhaden landings from recent years.

All reported incidental takings of Common Bottlenose Dolphins around Barataria Bay.

All reported bycatch data from the Gulf menhaden purse seine fishery.



All communications concerning the Gulf menhaden fishery (including memos, documents, emails, text
messages, phone conversations, and all correspondence)

Request Scope Clarification and Modification
Pursuant to our conference call, the following is the scope clarification and modification that we discussed:

° (1) The most recent stock assessment data for the Barataria Bay Estuarine System Stock of
Common Bottlenose Dolphins.

Modification-Added: from 2009 to present. The requester agreed to narrow the scope to
the stock assessment reports, including draft reports, and published manuscripts.

Clarification: The requester does not seek raw data.

° (2) All data concerning unusual mortality events in Atlantic Bottlenose dolphins in the Gulf of
Mexico from 2009 to present.

Modification: All data concerning unusual mortality events in the geographic area of
Barataria Bay and the species Common Bottlenose Dolphins from 2009 to present. The
requester limited his level A data request to Bottlenose dolphin strandings in the 3 parishes
surrounding Barataria Bay from 2009 - present. The requester will identify specific dolphins
from the Level A data for which specific necropsy information can be requested if needed
following review of publications provided.

Clarification: Requester seeks the cause of mortality and necropsy results. NMFS SEFSC
advised that responsive public records include Level A data and websites that include
publications and raw data used in those publications that discuss the overall mortality event.
Additional responsive data include Level B and C data, including necropsy reports,
histopathology reports and other analytical results.

) (3) All information regarding the LOF designation for the Gulf menhaden (Brevoortia
patronus hereinafter “Gulf menhaden”) purse seine fishery.

Modification-Added: from 1999 to present. The requester agreed to narrow the scope to
the annual tier analyses and reports.



Clarification: Request seeks information as to why there is no change in the LOF
designation year to year. SERO PRD advised that there has been no change in the
designation of the Gulf menhaden fishery since 1999, so there are no additional annual
reports on the fishery status designation given and it has remained within the Category Il

standards.
° (4) All data recorded by independent observers on Gulf menhaden fishing boats from 1992
to present.

Modification-Added: from 1990 to present. The requester agreed to narrow the scope to
the 2011 final report and summary of a pilot observer study.

Clarification: Requester seeks information on how much interaction there is with the
menhaden fishery and takes by fishery. NMFS SEFSC advised that this is not an observed
fishery, but there was a NMFS funded pilot observer study from April-November 2011 that
resulted in a report and summary. The SEFSC will provide website links to where the
information from the LSU observer program is available.

) (5) Any information pertaining to takings of Common Bottlenose Dolphins in and around
Barataria Bay.

Modification-Added: from 1999 to present, excluding Marine Mammal Protection Act
permitted research takes.

Clarification: Requester seeks incidental takes and self-reported takes in all fisheries.
NMFS advised that responsive information for marine mammals will include bullets 7 and
8. Responsive material includes data from incidental takes that is included in SEFSC’s
Level A data, takes in SEFSC’s non-stranding spreadsheet (if any), and large bycatch data
in technical reports, and fishery research takes, and SER’s self-reporting data through the
Marine Mammal Authorization Program.

° (6) Visual representations and GPS data on Gulf menhaden landings from recent years.

Modification: Requester agreed to narrow the scope to maps of data by year from 2009 to
present.

Clarification: NMFS advised that it collects GPS data from 2009 to present and prior to
2009 there is a less specific data code used, which cannot be mapped.



° (7) All reported incidental takings of Common Bottlenose Dolphins around Barataria Bay.

Modification-Added: See #5, above.

° (8) All reported bycatch data from the Gulf menhaden purse seine fishery.

Modification-Added: See #5, above, and around Barataria Bay for Bottlenose Dolphins.

° (9) All communications concerning the Gulf menhaden fishery (including memos,
documents, emails, text messages, phone conversations, and all correspondence)

Modification-Added: in the Gulf of Mexico from 1999 to present.

Clarification: Records include but are not limited to LOF, bycatch, observer, and other
decisions to regulate the fishery. NMFS advised that records will also include custodians
located at the Office of Protected Resources in Silver Springs, MD.

REQUEST TOLLING

Pursuant to 5 U.S.C. 552(a)(6)(A), our time to respond was tolled on March 2, 2017, until we concluded the
scope clarification process and we agree on what it is that you seek. This does not start your time running
again from the beginning, but it does stop the clock until we conclude the scope clarification process.

If we do not hear from you within 30 calendar days from the date of this e-mail, we will assume that you do
not wish to proceed and your request will be administratively closed.

If you have any questions, please do not hesitate to contact me at 727-551-5762 or
beverly.smith@noaa.gov., or the NOAA FOIA Public Liaison Robert Swisher at 301-628-5755.

Sincerely,

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service
727-551-5762

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org




Check us out on Facebook and Twitter!

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Marianne Cufone

Executive Director
Recirculating Farms Coalition
www.recirculatingfarms.org

Check us out on Facebook and Twitter!

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service
727-551-5762

Beverly J. Smith

FOIA Coordinator

Southeast Region

NOAA's National Marine Fisheries Service
727-551-5762



From: Ruth Ann Lowery - NOAA Federal <ruthann.lowery@noaa.gov>

Sent: Monday, May 8, 2017 2:17 PM

To: Mark Graff - NOAA Federal

Cc: Roxie Allison-Holman - NOAA Federal; Maria Williams - NOAA Federal; Robert Swisher -
NOAA Federal

Subject: FW: Interim Release, Request DOC-NOAA-2017-000613

Attachments: Dkt. 16 - Motion for Summary Judgment.pdf

Mark,

Ruth Ann

Ruth Ann Lowery, Attorney-Advisor

NOAA Office of General Counsel

Fisheries & Protected Resources Section

1315 East-West Highway, SSMC Ill, Room 15114
Silver Spring, MD 20910

(301)713-9671

Fax: (301) 713-0658

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

(G I e (=PRI e N (((\

From: Robert Swisher - NOAA Federal [mailto:robert.swisher@noaa.gov]
Sent: Friday, May 05, 2017 11:03 AM

To: Dan Vergano

Cc: Maria Williams - NOAA Federal; Mark Graff - NOAA Affiliate

Subject: Re: Interim Release, Request DOC-NOAA-2017-000613

Mr. Vergano,

The NOAA FOIA Officer, Mark Graff is on leave until Tuesday. He is very familiar with exemption
requirements, I think it would be more fruitful for you to discuss your issues when he returns then.

On Thu, May 4, 2017 at 5:45 PM, Dan Vergano <dan.vergano@buzzfeed.com> wrote:
Maria, Robert,

Please let me know a good time to call about this response tomorrow morning [{SISIIEIEGgGEEEEE




Dan

Dan Vergano | Science Desk (DC) | 202 629 4563
BuzzFeed News

1630 Connecticut Ave. 7th Floor, Washington DC 20009
Public PGP Key -- http://tinyurl.com/glfk7x0

Send secure tips -- contact.buzzfeed.com

On Thu, May 4, 2017 at 11:17 AM, foia@noaa.gov <foia@noaa.gov> wrote:

DOC-NOAA-2017-000613 has been approved for an interim release.

Records were released to the public as a result of this request. You may retrieve these records immediately
using the following link: View Records.Over the next 2 hours, these records are also being added to
FOIAonline's search pages, further enabling you to retrieve these documents associated with your FOIA request
at any time.

Rob Swisher

Director, Governance and Portfolio Division
NOAA OCIO

301-628-5755

240-723-5284



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 1 of 38

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
v. Civil Docket No. 15-cv-2088 (CRC)
U.S. DEPARTMENT OF COMMERCE,

Defendant.

MOTION FOR SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56, Defendant U.S. Department of
Commerce hereby moves for summary judgment on all of Plaintiff’s claims. This motion is
supported by a statement of material facts as to which there is no genuine issue, a memorandum
of points and authorities, the Declarations of Mark Graff and Dr. Richard Spinrad, and a Vaughn

index. A proposed order is attached.

Dated: December 15, 2016 Respectfully submitted,

BENJAMIN C. MIZER
Principal Deputy Assistant Attorney General

ELIZABETH J. SHAPIRO
Deputy Director, Federal Programs Branch

/s/ Kevin M. Snell

KEVIN M. SNELL

Trial Attorney

United States Department of Justice

Civil Division, Federal Programs Branch

20 Massachusetts Avenue N.W., Room 6108
Washington, D.C. 20530

Tel.: (202) 305-0924

Fax: (202) 616-8460

E-mail: Kevin.Snell@usdoj.gov




Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 2 of 38

Counsel for Defendant



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 3 of 38

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
v. Civil Docket No. 15-cv-2088 (CRC)
U.S. DEPARTMENT OF COMMERCE,

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF DEFENDANT’S MOTION FOR SUMMARY JUDGMENT




Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 4 of 38

TABLE OF CONTENTS

INTRODUCTION ..ottt ettt sttt st e bt st e bt e e ebeenaeeaeentesneeseeneenee 1
FACTUAL BACKGROUND .....oouiiiiiieie ettt ettt enaeenee e 1
L. The HIatus PAPeT .....cccviiiiiieiie ettt ettt et e e s eensaeenaeenee e e 1
II. The FOIA Request and NOAA’S RESPONSE......cccuvieriiieriieeiiieeiieeeieeeieeeereeeeeveeeeeee s 3
STANDARD OF REVIEW ..ottt sttt ettt enee e enee s 5
ARGUMENT ...ttt ettt ettt e et et e e st et e eseenseeseenseeseenseeseensenseeneenns 5

L. NOAA'’s Search Was Reasonable, Adequate, and Satisfies Its Obligation Under the
210 ) 7 USSP 5
The Standard for an Adequate S€arch ...........ccceeviieeiiiieiiiece e 5
NOAA Conducted an Adequate Search...........ccoooieviiiiiiiiiiieeee e 7
II. NOAA Properly Withheld Information Under Exemption 5..........c.cccoeviieniiniieniennne 8
Drafts of the Hiatus PaAPer ........c.ooovuiiiiiiiiiieceeceecee e 11
Communications Among NOAA Personnel ...........ccccooviiiiiiiiiiiiiieiieeeeeeeee 12
Peer Review Material.........oocuoiiiiiiiiiiiiiiiicenc s 15
III.  NOAA Properly Withheld Information Under Exemption 6........c..ccccccevviniieniinncnnnen. 20
IV.  NOAA Has Produced All Reasonably Segregable Information .............cccceevveenneennen. 22
CONCLUSION ..ottt sttt ettt ettt et et sa et e s et et e st e estentesaeentesbeennenaeas 22



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 5 of 38

TABLE OF AUTHORITIES
Cases Page(s)
Abtew v. U.S. Dep’t of Homeland Sec.,
808 F.3d 895 (D.C. Cir. 2015) weiiiieiieiieie ettt ettt e nseense e sneenes 13

*4Ancient Coin Collectors Guild v. U.S. Dep’t of State,
641 F.3d 504 (D.C. Cir. 20T1) cueiiieiieieeieeeee ettt sneens 6,7,15

*Chambers v. Dep 't of the Interior,
568 F.3d 998 (D.C. Cir. 2009) ...eouieiiieiieieeiieieee ettt sttt ettt ettt beeneesneenaeenneeneas 7

Chem. Mfrs. Asso. v. Consumer Prod. Safety Com.,
600 F. Supp. 114 (D.D.C. 1984) ..ottt nse s 10

*Coastal States Gas Corp. v. U.S. Dep’t of Energy,
617 F.2d 854 (D.C. Cir. 1980) .e.eiiuiriiriiiiiiiiriieieiteiteieie et 14-15, 17

Defenders of Wildlife v. U.S. Dep’t of Interior,
314 F. Supp. 2d 1 (D.D.C.2004) ..ottt s 6

*DiBacco v. U.S. Army,
795 F.3d 178 (D.C. Cir. 2015) cueieiiiiiieiieie ettt ettt et ss e eesaenseenseeneas 6

Dudman Commc 'ns Corp. v. Dep’t of Air Force,
815 F.2d 1565 (D.C. Cir. 1987) ittt 11

Elec. Privacy Info. Ctr. v. Dep’t of Homeland Sec.,
384 F. Supp. 2d 100 (D.D.C. 2005) .eieeiiiiiiieriteieeeeese ettt 7,18

EPA v. Mink,
410 U.S. 73 (1973), abrogated on other grounds, Pub. L. No. 93-502, 88 Stat. 1561
(1OTA) ettt et h ettt b ettt ettt b ettt 9

Exxon Corp. v. Dep’t of Energy,
585 F. Supp. 690 (D.D.C. 1983) .ottt ettt ettt et 11

*Formaldehyde Inst. v. HHS,
889 F.2d 1118 (D.C. Cirl. 1989) .cueiiiieiieiieiieieeie sttt 16, 18, 19

Hooker v. HHS,
887 F. Supp. 2d 40 (D.D.C. 2012), aff’d, No. 13-5280, 2014 WL 3014213 (D.C. Cir. May 13,
20T4) oottt ettt e ettt e eabe b e e tte et e e ba e tbeenbe e bt e enbeenbeeetteenbeeseennneenne 18

In re Apollo Group, Inc. Sec. Litig.,
251 FR.D. 12 (D.D.C. 2008) ittt ettt sttt sttt saee b 11

In re Sealed Case,
121 F.3d 729 (D.C. G 1997) oottt ettt e es 9

i



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 6 of 38

Iturralde v. Comptroller of the Currency,
BIS5F.3d 311 (D.C. Cir. 2003) oottt ettt ettt ettt e eseeseeebeeneessaesneenseeneas 6

Jordan v. U.S. Dep’t of Justice,
591 F.2d 753 (D.C. Cir. 1978) ueiiieiieiiee ettt ettt ettt ettt et st 9

Judicial Watch, Inc. v. Dep’t of State,
875 F. Supp. 2d 37 (D.D.C. 2012) ceeiiiieeieeiieeieee ettt 21

Judicial Watch, Inc. v. U.S. Dep’t of the Treasury,
796 F. Supp. 2d 13 (D.D.C. 2011) coriiiieiiee ettt 14

*Judicial Watch, Inc. v. U.S. Dep’t of Transp.,
950 F. Supp. 2d 213 (D.D.C. 2013) oottt 17,18

Kurdyukov v. U.S. Coast Guard,
578 F. Supp. 2d 114 (D.D.C. 2008) ....veeeieieeiieeiieie ettt ettt enae e s enes 22

Lardner v. U.S. Dep’t of Justice,
No. 03-0180, 2005 WL 758267 (D.D.C. Mar. 31, 2015) .oocieiirieieiieeceeeeeeeeee e 17

Larson v. Dep’t of State,
565 F.3d 857 (D.C. Cir. 2009) ...oouiiiieiieieeiieitee ettt ettt st 6

Lead Indus. Ass’'nv. OSHA,
610 F.2d 70 (2d Cir. 1979) oottt ettt et ebeeaeesnseensaens 11

Lowy v. IRS,
No. C 10-767,2011 WL 1211479 (N.D. Cal. Mar. 30, 2011) ..cccoviiiriiiiiiieieeeeeceee 21

Marzen v. HHS,
825 F.2d 1148 (Tth Cir. 1987) ettt e e e aaae s 12

McCready v. Nicholson,
465 F.3d 1 (D.C. Cir. 2000) ..ottt ettt e s eneeeneenee 6,7

Mead Data Cent., Inc. v. U.S. Dep’t of the Air Force,
566 F.2d 242 (D.C. Cir. 1977) ettt s 22

Meeropol v. Meese,
790 F.2d 942 (D.C. CiI. 1986) ..eoiieeeiieiieeeee ettt ettt et e et e e e e enaae e 6

Moore v. Bush,
601 F. Supp. 2d 6 (D.D.C. 2009) .....oeeeiieiieieeieeete ettt ettt st sveesana e 5,21

Nat’l Inst. of Military Justice v. U.S. Dep’t of Defense,
S512 F.3d 677 (D.C. Cir. 2008) ..oouieiieiieeiieieee ettt ettt sttt ettt et snee e enees 17,18

Nat’l Sec. Archive Fund, Inc. v. CIA,
402 F. Supp. 2d 211 (D.D.C. 2005) .eviieiieieeeeeeeeee ettt e 23

il



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 7 of 38

NLRB v. Sears, Roebuck & Co. ,

421 ULS. 132 (1975) oottt ettt ettt ettt eaeenaens 9,10, 14
*Oglesby v. U.S. Dep’t of Army,

920 F.2d 57 (D.C. Cir. 1990) ..ottt 6,8
People for the Am. Way Found. v. Nat’l Park Serv.,

503 F. Supp. 2d 284 (D.D.C. 2007) .eeeueeiieieeiieeiteie ettt ettt nseeneesneenseenes 11
*Perry v. Block,

684 F.2d 121 (D.C. Cir. 1982) ..ottt st enees 6,7
Petroleum Info. Corp. v. U.S. Dep’t of Interior,

0760 F.2A 1429 ..ottt ettt ettt 17
*Quarles v. Dep’t of Navy,

893 F.2d 390 (D.C. Cir. 1990) ...cueeiiieiieiieiieie ettt 12,13, 14
Reed v. NLRB,

927 F.2d 1249 (D.C. Cir. 1991) oo 20
Riccardiv. U.S. Dep’t of Justice,

32 F. Supp. 3d 59 (D.D.C.2014) oo e 6
Rockwell Int’l Corp. v. U.S. Dep’t of Justice,

235 F.3d 598 (D.C. Cir. 2001) cueeiieieeiiecieeie ettt ettt ettt e s sseeaeenaesseenneeneas 9
Rosenberg v. U.S. Dep’t of Immigration & Customs Enf’t ,

13 F. Supp. 3d 92 (D.D.C.2014) oottt ettt 7
*Russell v. Dep’t of Air Force,

682 F.2d 1045 (D.C. Cir. 1982) ..ottt 9,15
Ryan v. Dep’t of Defense,

617 F.2d 781 (D.C. Cir. 1980) ..eeouieiieiieeiieieeie ettt ettt ettt et et sae e s e nseenseesaenseenes 19
Sheffield v. Holder,

951 F. Supp. 2d 98 (D.D.C. 2013) ittt ettt ettt e 7

Shurtleffv. EPA,
991 F. Supp. 2d 1 (D.D.C.2013) ittt 21

Smith v. Dep’t of Labor,
798 F. Supp. 2d 274 (D.D.C. 201 1) ittt 21

Steinberg v. U.S. Dep 't of Justice,
23 F.3d 548 (D.C. Cir. 1994) ..ot 5,6,7

U.S. Dep’t of Def. v. Fed. Labor Relations Auth.,
STO ULS. 487 (1994) ettt ettt sttt 21

v



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 8 of 38

U.S. Dep 't of Interior v. Klamath Water Users Protective Ass’n,

IR 17 O TR B 0220 TSRS 15,18
U.S. Dep’t of Justice v. Reporters Comm. for Freedom of Press,

489 U.S. 749 (1989) .ottt ettt ettt sa et ettt et eae b ennes 20
U.S. Dep’t of the Air Force v. Rose,

425 U.S. 352 (1976) ettt ettt ettt ettt ettt et et aee 20
United Am. Fin. v. Potter,

667 F. Supp. 2d 49 (D.D.C. 2009) ...ooouieiieeeeeeeee ettt 21
*Valencia-Lucena v. U.S. Coast Guard, FOIA/PA Records Mgmt.,

180 F.3d 321 (D.C. Cir. 1999) ..ottt s 9
ViroPharma Inc. v. HHS,

839 F. Supp. 2d 184 (D.D.C. 2012) weoueieiieiieiieie ettt sttt 11
Weisberg v. U.S. Dep’t of Justice,

745 F.2d 1476 (D.C. Cir. 1984) ..ottt 6,7
Wilbur v. CIA,

355 F.3d 675 (D.C. Cir. 2004) ..coiiiieeieeieeieeie ettt sttt st 7
Wolfv. CIA,

473 F.3d 370 (D.C. Cir. 2007) weoveeieieieeieetieeie e ete st et et stte st ete e steeseessesseesseensesneesseenseeneas 10
Statutes
R O T G T 1o 3 TSP 5,9,20,22



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 9 of 38

INTRODUCTION

In this Freedom of Information Act (“FOIA”), Plaintiff Judicial Watch requested from
the National Oceanographic and Atmospheric Administration (“NOAA”), a component of the
Department of Commerce, records relating to different temperature metrics and datasets.! The
parties conferred and reached an agreement regarding the scope of the request and relevant
search parameters. Using those agreed-upon parameters, NOAA conducted a search and
ultimately produced responsive, non-exempt material.

Plaintiff now challenges the adequacy of NOAA’s search and all of its redactions and
withholdings. But as discussed more fully herein, NOAA conducted a search that was
reasonably calculated to locate all non-duplicative records in its possession responsive to
Plaintiff’s request. Moreover, all of the challenged information and records that NOAA withheld
were properly exempt from production. The Court should therefore grant summary judgment in

favor of the Department of Commerce.

FACTUAL BACKGROUND

L. The Hiatus Paper

The FOIA request at issue centers around a June 4, 2015 study authored by NOAA
scientists and published in the journal Science entitled Possible Artifacts of Data Biases in the
Recent Global Surface Warming Hiatus (‘“Hiatus Paper” or “the Paper”). Between September
2013 and November 2014, the Intergovernmental Panel on Climate Change (“IPCC”) released a

report in stages that concluded that the upward global surface temperature trend from 1998-2012

' The FOIA request also sought communications between NOAA and the House of
Representatives Committee on Science, Space, and Technology. The agency made a separate
production of these records, which Plaintiff’s counsel indicated in writing that Plaintiff did not
intend to challenge. Therefore, this motion for summary judgment and accompanying
documents do not address the agency’s response to that aspect of the request.

1
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was lower than that from 1951-2012. Declaration of Mark Graff (“Graff Decl.””) Decl. § 9
(attached herein as Exhibit A). The apparent observed slowing of the global surface
temperatures was dubbed the “hiatus.” Id. The Hiatus Paper, drafted after that report by a team
of NOAA scientists, sought to properly account for the alleged “hiatus.”

NOAA'’s National Centers for Environmental Information (“NCEI”’) produces and
maintains datasets for global ocean areas and global land areas. Id. 6. Scientists throughout
the government, including scientists at agencies other than NOAA, and outside of the
government, use the sea surface temperature and land surface temperature datasets for a variety
of purposes, including for climatic research and climate assessments. /d. NCEI scientists
continually work to improve the datasets to provide the public the most up-to-date and accurate
information. /d. There were two significant developments related to the “hiatus” after the
IPCC’s report. In particular, 2013 and 2014 were two of the five warmest years on record for the
globe. Id. 4 10. Also, NOAA scientists made significant improvements to its sea surface
temperature dataset, one of largest being a correction that accounted for the difference in data
collected from ships and buoys. Id. Buoys have been increasingly used since the 1970s to
measure sea surface temperatures, and scientists developed a method to correct for the difference
between these two observing systems and incorporated those corrections into the dataset. /1d.

NCETI scientists regularly interpret and analyze datasets and release to the public the most
up-to-date climate science, often through publication in scientific journals. /d. § 7. The Hiatus
Paper is an example of analysis and interpretation of the updated underlying data. /d. 9 8.

Around late October 2014, Tom Karl, then the Director of NCEI, circulated a draft paper
to a group of NOAA scientists that developed an idea for properly accounting for the alleged

“hiatus” based on the additional two years of global temperature data and the improvements to
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NOAA’s sea surface temperature dataset. /d. § 11. Karl sought feedback on the draft paper, and
a team of scientists at NOAA worked to develop a manuscript. See id. 4 11-13. Many drafts
and revisions were exchanged among these scientists, along with emails discussing various
aspects of the paper or its content, including suggestions on how best to describe the data,
opinions on statistical error uncertainty ranges, thoughts on the implications of other researchers’
work, and so on. /d. § 13. Such collaboration via discussions and drafts is standard practice at
NCEL /d. 4 13.

In December 2014, the authors submitted the draft paper to the journal Science. Id. § 14.
Once there, the draft paper went through the journal’s peer review process, in which five
anonymous peer reviewers weighed in on the manuscript. /d. § 20. When the authors received
feedback, they discussed internally how to respond in writing to the comments they received, and
also revised the manuscript to address the questions and concerns raised. See id. §21. After a
second round of peer review, NOAA received word that the article would be published, and
Science published the Paper on its website on June 4, 2015. Id. § 23.

IL. The FOIA Request and NOAA’s Response

Plaintiff’s FOIA request, dated October 30, 2015, sought in relevant part:

1. Any and all documents and records of communications sent to or from NOAA
officials, employees and contractors regarding, concerning or relating to the
methodology and utilization of Night Marine Air Temperatures to adjust ship and
buoy temperature data.

2. Any and all documents and records of communications sent to or from NOAA
officials, employees and contractors regarding, concerning or relating to the use of
other global temperature datasets for both NOAA'’s in-house dataset improvements
and monthly press releases conveying information to the public about global
temperatures.

3. Any and all documents and records of communications sent to or from NOAA
officials, employees and contractors regarding, concerning or relating to the
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utilization and consideration of satellite bulk atmospheric temperature readings for
use in global temperature datasets.

Graff Decl. q 24; see also Answer, ECF No. 8-1.

Upon review of the request, NOAA officials determined that it did not reasonably
describe the records requested. Graff Decl. 4 25. Through counsel, NOAA conferred with
Plaintiff to negotiate a clear description of the material sought. /d. During the course of those
discussions, NOAA indicated to Plaintiff that it understood the request to reflect an interest in the
Hiatus Paper and accordingly suggested modifying the request to call for a search for all
documents and communications referring to the Hiatus Paper from its nine authors. Id. 9 26.
Plaintiff confirmed its interest in that study, but indicated that it sought only records referring to
the topics listed in its initial FOIA request. /d.

The parties ultimately “reached an agreement regarding the scope of the request and
relevant search parameters.” Second Joint Status Report, ECF No. 10 at 2. For Plaintiff’s FOIA
request, NOAA agreed to search the records of the nine authors of the Hiatus Paper for records
referring to that paper and that contain one of the following search terms: “NMAT,” “Night
Marine Air Temperatures,” “ISTL” “ICOADS,” “sea ice,” “satellite,” “Advanced Very High
Resolution Radiometer,” “AVHRR,” “Advanced Microwave Scanning Radiometer,” and
“AMSR.” Id.; Graff Decl. § 27.

After NOAA directed those custodians to run the agreed-upon searches, it made a
production on May 27, 2016 of 102 pages of material in its entirety and 90 partially redacted
pages. See Graff Decl. 9 29; Fourth Joint Status Report, ECF No. 12 at 2. NOAA withheld in
their entirety 8,013 pages of records, and informed Plaintiff that because it sought records from
nine separate custodians, a significant amount of duplicative material existed in the responsive

records. See Graff Decl. § 29; Fourth Joint Status Report, ECF No. 12. The parties then
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discussed the details of potential challenges to NOAA’s production, and NOAA agreed to
provide Plaintiff a draft Vaughn index in an attempt to narrow the issues in dispute. See Fifth &
Sixth Joint Status Report, ECF Nos. 13 & 14. Upon further review of the withheld information,
on September 16, 2016, NOAA released to Plaintiff an additional 44 pages of material (7 of
those pages were partially redacted to exclude Mr. Karl’s cell phone number), Graft Decl. § 30,
and contemporaneous with this filing on December 15, 2016, NOAA released an additional 62
records, Graff Decl. § 31.

STANDARD OF REVIEW

A court reviews an agency’s response to a FOIA request de novo. 5 U.S.C.
§ 552(a)(4)(B). “FOIA cases are typically and appropriately decided on motions for summary
judgment.” Moore v. Bush, 601 F. Supp. 2d 6, 12 (D.D.C. 2009). In deciding at the summary
judgment stage whether an agency has fully discharged its obligations under FOIA, “the agency
must show, viewing the facts in the light most favorable to the requester, that there is no genuine
issue of material fact.” Steinberg v. U.S. Dep’t of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994).
ARGUMENT

L. NOAA'’s Search Was Reasonable, Adequate, and Satisfies Its Obligation Under
the FOIA

A. The Standard for an Adequate Search

The touchstone for determining whether an agency should prevail on a motion for
summary judgment in FOIA litigation is whether the agency demonstrates that its “search for
documents was adequate.” Larson v. Dep’t of State, 565 F.3d 857, 869 (D.C. Cir. 2009). An
agency’s search is adequate if “it made a good faith effort to conduct a search for the requested
records, using methods which can be reasonably expected to produce the information requested.”

Oglesby v. U.S. Dep’t of Army, 920 F.2d 57, 68 (D.C. Cir. 1990). The adequacy of a FOIA
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search is thus gauged “not by the fruits of the search, but by the appropriateness of the methods
used to carry out the search.” Ancient Coin Collectors Guild v. U.S. Dep’t of State, 641 F.3d
504, 514 (D.C. Cir. 2011) (quoting lturralde v. Comptroller of Currency, 315 F.3d 311, 315
(D.C. Cir. 2003)). In short, “[t]he adequacy of the search . . . is judged by a standard of
reasonableness.” Steinberg, 23 F.3d at 551; see also DiBacco v. U.S. Army, 795 F.3d 178, 194—
95 (D.C. Cir. 2015) (“A search need not be perfect, only adequate, and adequacy is measured by
the reasonableness of the effort in light of the specific request.” (quoting Meeropol v. Meese, 790
F.2d 942, 956 (D.C. Cir. 1986))).

“In demonstrating the adequacy of the search, the agency may rely upon reasonably
detailed, nonconclusory affidavits submitted in good faith.” Id. (quoting Weisberg v. Dep’t. of
Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984)). Such affidavits are sufficient if they “set[] forth
the search terms and the type of search performed, and aver[] that all files likely to contain
responsive materials (if such records exist) were searched.” Chambers v. U.S. Dep’t of Interior,
568 F.3d 998, 1003 (D.C. Cir. 2009) (quoting McCready v. Nicholson, 465 F.3d 1, 7 (D.C. Cir.
2006)). This standard does not require that “the affidavits of the responding agency set forth
with meticulous documentation the details of an epic search for the requested records.” Perry v.
Block, 684 F.2d 121, 127 (D.C. Cir. 1982). “Rather, in the absence of countervailing evidence or
apparent inconsistency of proof, affidavits that explain in reasonable detail the scope and method
of the search conducted by the agency will suffice . . ..” Id. Moreover, “[s]uch agency
affidavits attesting to a reasonable search ‘are afforded a presumption of good faith,” and ‘can be
rebutted only with evidence that the agency’s search was not made in good faith.”” Riccardi v.
US Dep'’t of Justice, 32 F. Supp. 3d 59, 63 (D.D.C. 2014) (quoting Defs. of Wildlife v. U.S. Dep’t

of Interior, 314 F. Supp.2d 1, 8 (D.D.C. 2004)).
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Finally, courts in this circuit recognize the “well-worn rule . . . that the adequacy of a
FOIA search is not to be judged by its results.” Rosenberg v. United States Dep’t of Immigration
& Customs Enf’t, 13 F. Supp. 3d 92, 104 (D.D.C. 2014). “The question is not ‘whether there
might exist any other documents possibly responsive to the request, but rather whether the
search for those documents was adequate.”” Steinberg, 23 F.3d at 551 (quoting Weisberg v.
Dep’t of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984)) (emphases in original). Thus, courts
have rejected challenges to the adequacy of a search, even when a “slim yield may be intuitively
unlikely” and a “reasonable observer would find th[e] result[s] unexpected.” Ancient Coin
Collectors Guild, 641 F.3d at 514. Moreover, “mere speculation that as yet uncovered
documents might exist[] does not undermine the determination that the agency conducted an
adequate search for the requested records.” Wilbur v. CIA, 355 F.3d 675, 678 (D.C. Cir. 2004);
see also Sheffield v. Holder, 951 F. Supp. 2d 98, 101 (D.D.C. 2013) (noting that a requester
“cannot rest . . . on mere conjecture or ‘purely speculative claims about the existence and

299

discoverability of other documents’” (quoting Elec. Privacy Info. Ctr. v. Dep’t of Homeland Sec.,
384 F. Supp. 2d 100, 107 (D.D.C. 2005))).

B. NOAA Conducted an Adequate Search

As set forth in Mark Graff’s Declaration, NOAA’s search for records responsive to
Plaintiff’s FOIA request was more than adequate. See Perry, 684 F.2d at 127. Judicial Watch
and NOAA reached an agreement as to how the search would be carried out. The agency would
search the records of the nine Hiatus Paper authors for any record referring to that study and
containing the term “NMAT,” “night marine air temperatures,” “ISTL,” “ICOADS,” “sea ice,”

99 ¢

“satellite,” “advanced very high resolution radiometer,” “AVHRR,” “advanced microwave

scanning radiometer,” and “AMSR.” Graff Decl. 4 27; Second Joint Status Report at 2, ECF No.
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10. The timeframe for the search would be October 1, 2014 to June 4, 2015. Id. NOAA
determined that the records requested resided within one office, NCEI, because all of the agreed-
upon custodians work or had worked there during the time frame in which responsive records
were created. Id. 4 33. NOAA then directed those custodians to search their email, electronic,
and paper files for records referring to the Karl Study and containing the agreed-upon search
terms. Id. 9 35. Those scientists searched their electronic files (including email) and non-
electronic files, collected any potentially responsive material, and forwarded that material for
responsiveness and exemption review. Id. 99 36-38.> There were no common areas at NCEI for
NOAA to search. Id. §37. Thus, all files determined to be reasonably likely to contain
responsive, non-duplicative material were searched. /d. 9 44.

On this record, NOAA’s search should be upheld under FOIA. NOAA has provided “a
reasonably detailed [declaration], setting forth the search terms and the type of search
performed,” and averred that all files likely to contain responsive, non-duplicative materials were
searched. Valencia-Lucenav. U.S. Coast Guard, 180 F.3d 321, 326 (D.C. Cir. 1999) (quoting
Oglesby, 920 F.2d at 68). NOAA has “made a good faith effort to conduct a search for the
requested records, using methods which can be reasonably expected to produce the information
requested.” Oglesby, 920 F.2d at 68.

II. NOAA Properly Withheld Information Under Exemption 5
FOIA does not require disclosure of “matters that are . . . inter-agency or intra-agency

memorandums or letters [which] would not be available by law to a party other than an agency in

2 One custodian had retired from NCEI by the time the search was conducted and so that former
employee’s archived email was searched by another custodian. See Graff Decl. 36 n.1. No
additional records responsive to this request from that author are known to have existed
following his retirement. See id.



Case 1:15-cv-02088-CRC Document 16 Filed 12/15/16 Page 17 of 38

litigation with the agency.” 5 U.S.C. § 552(b)(5). “Exemption 5 . .. exempt[s] those documents,
and only those documents, normally privileged in the civil discovery context.” NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 149 (1975). Exemption 5 thus protects the attorney-client
privilege, the attorney work product privilege, and the deliberative process privilege. Id.; see
also Rockwell Int’l Corp. v. Dep’t of Justice, 235 F.3d 598, 601 (D.C. Cir. 2001).

The deliberative process privilege “allows the government to withhold documents and
other materials that would reveal advisory opinions, recommendations and deliberations
comprising part of a process by which governmental decisions and policies are formulated.” In
re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997). According to the D.C. Circuit,

There are essentially three policy bases for this privilege. First, it protects creative

debate and candid consideration of alternatives within an agency, and, thereby,

improves the quality of agency policy decisions. Second, it protects the public

from the confusion that would result from premature exposure to discussions

occurring before the policies affecting it had actually been settled upon. And

third, it protects the integrity of the decision-making process itself by confirming

that officials should be judged by what they decided, not for matters they
considered before making up their minds.

Russell v. Dep’t of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982) (quoting Jordan v. Dep’t
of Justice, 591 F.2d 753, 772-73 (D.C. Cir. 1978)).

The privilege is necessary because “those who expect public dissemination of their
remarks may well temper candor with a concern for appearances . . . to the detriment of the
decisionmaking process.” Sears, 421 U.S. at 150-51. “[E]fficiency of Government would be
greatly hampered if, with respect to legal and policy matters, all Government agencies were
prematurely forced to ‘operate in a fishbowl.”” EPA v. Mink, 410 U.S. 73, 87 (1973), abrogated
on other grounds, Pub. L. No. 93-502, 88 Stat. 1561 (1974). There are “[t]wo requirements
[that] are essential to the deliberative process privilege: the material must be predecisional and it

must be deliberative.” In re Sealed Case, 121 F.3d at 737.
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The agency i1s best situated “to know what confidentiality is needed ‘to prevent injury to
the quality of agency decisions.”” Chem. Mfrs. Ass’n v. Consumer Prod. Safety Comm 'n, 600 F.
Supp. 114, 118 (D.D.C. 1984) (quoting Sears, 421 U.S. at 151). NOAA’s justification for
asserting Exemption 5 is “sufficient if it appears ‘logical’ or ‘plausible.”” Wolfv. CIA, 473 F.3d
370, 374-75 (D.C. Cir. 2007).

Here, NOAA properly withheld information under Exemption 5 that is protected by the
deliberative process privilege because the information withheld reflects deliberations in
preparation for decisions of how to analyze and present data and theory, as well as decisions
about how to respond to peer review comments and deliberations on developing public
communications and congressional presentations. See Graff Decl. 9 50-63. Disclosure of such
information, which is predecisional and deliberative, and contains selected factual material
intertwined with opinion, would inhibit candid internal discussions and the expression of
recommendations and judgments. Id. § 64. Disclosure of the details of these confidential
discussions and drafts could reasonably be expected to chill the open and frank exchange of
comments and opinions that NOAA officials engage in, as well as inhibit candid internal
discussions and recommendations regarding preferred courses of action for agency personnel.
1d.

The documents withheld in full or in part under the deliberative process privilege fall
generally into three categories: (1) drafts of the Hiatus Paper; (2) internal deliberations, including
email exchanges; and (3) peer review materials, both formal and informal. As explained below
and in the attached Vaughn, each redacted or withheld document contains both predecisional and
deliberative information. Accordingly, NOAA properly asserted Exemption 5 based on the

deliberative process privilege.

10
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1. Drafts of the Hiatus Paper
NOAA withheld pursuant to Exemption 5 inter- or intra-agency, predecisional, and

deliberative draft versions of the Hiatus Paper (including drafts of its accompanying figures and
“supplementary materials™) that were produced while NOAA scientists were developing the
Paper. Graff Decl. §51.° “[D]raft documents by their very nature, are typically predecisional
and deliberative, because they reflect only the tentative view of their authors; views that might be
altered or rejected upon further deliberation either by their authors or by superiors.” In re Apollo
Grp., Inc. Sec. Litig., 251 F.R.D. 12, 31 (D.D.C. 2008) (non-FOIA case) (citation omitted).
Accordingly, “drafts are commonly found exempt under the deliberative process exemption.”
People for the Am. Way Found. v. Nat’l Park Serv., 503 F. Supp. 2d 284, 303 (D.D.C. 2007).
Among other reasons for this, disclosure of “decisions to insert or delete material or to change a
draft’s focus or emphasis . . . would stifle the creative thinking and candid exchange of ideas
necessary to produce good historical work.” Dudman Commc ’'ns Corp. v. Dep’t of Air Force,
815 F.2d 1565, 1569 (D.C. Cir. 1987). Indeed, drafts are ordinarily exempt regardless of
whether or to what extent segments of the draft made their way into the final product: “If the
segment appeared in the final version, it is already on the public record and need not be
disclosed. If the segment did not appear in the final version, its omission reveals an agency
deliberative process: for some reason, the agency decided not to rely on that fact or argument
after having been invited to do so.” Exxon Corp. v. Dep’t of Energy, 585 F. Supp. 690, 698
(D.D.C. 1983) (quoting Lead Industries Ass'nv. OSHA., 610 F.2d 70, 86 (2d Cir. 1979)); see

ViroPharma Inc. v. HHS, 839 F. Supp. 2d 184, 193 (D.D.C. 2012) (“The choice of what factual

3 The fact that some draft versions were shared for peer review purposes outside of the federal
government does not affect those drafts’ status as inter- or intra-agency. See infra at Section I1.3.

11
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material . . . to include or remove during the drafting process is itself often part of the
deliberative process, and thus is properly exempt under Exemption 5.”); ¢f. Marzen v. HHS, 825
F.2d 1148, 1155 (7th Cir. 1987) (noting that privilege “protects not only the opinions, comments
and recommendations in the draft, but also the process itself”).

These drafts are predecisional inasmuch as they were generated to assist the agency in
preparing the final version of the Hiatus Paper. See Quarles v. Dep’t of the Navy, 893 F.2d 390,
392 (D.C. Cir. 1990) (explaining that materials are predecisional when “prepared in order to
assist an agency decisionmaker in arriving at . . . decisions”). And they are deliberative in that
they reflect the development of the final paper; these non-final, predecisional drafts contain
opinions and recommendations of the NOAA authors; draft language, data, and data
interpretation for consideration by other NOAA authors; comments on previous drafts of the
paper; and/or responses to other NOAA authors’ or peer reviewers’ comments on earlier drafts of
the paper. See Graft Decl. § 51; Vaughn part 2 Category A. Withholding this material under
Exemption 5 was proper, and the release of such drafts would inhibit agency scientists from
expressing their views and deter NOAA scientists from participating candidly in the
development of scientific products in the future. See Graff Decl. § 51.%

2. Communications Among NOAA Personnel
Also integral to the drafting of the Hiatus Paper, the authors frequently communicated

and exchanged ideas with one another via email during the Paper’s development. Here, NOAA

4 Equally appropriate, NOAA’s Vaughn also shows that the agency withheld draft documents
that aided in or related to the development of the Paper, such as “[d]raft graphs of land and ocean
temperature data created by NOAA scientists to be used in the paper,” Vaughn part 2 at bates
pages 1170-73, “[d]raft graphs and charts of SST data to be used in [the] development of the
paper,” Vaughn part 2 at bates pages 2071-76, and a “[d]raft powerpoint by [an] author
presenting information on global temperature and presenting data analysis done by NOAA
scientists for the paper,” Vaughn part 2 at bates pages 1876-86.

12
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withheld inter- or intra-agency, predecisional, and deliberative communications. See Graff Decl.
9 50. In pursuing a research objective, scientists may begin with only a rough idea, and then
develop, test, and revise that idea as data is collected and interpreted. Declaration of Richard W.
Spinrad (“Spinrad Decl.”) § 14 (attached herein as Exhibit B). Possible interpretations are
generated and tested in part through candid debates and exchanges among peers. Id. 9 15.
Indeed, the exchange and debate among peers is the mechanism that allows NOAA to ensure its
scientific products are robustly developed and accurately tested. /d. § 16. And there is a general
and well-established presumption that such discussions are not intended to be, and will not be,
shared with a wider audience, as confidentiality is essential to ensuring participants feel free to
propose new ideas or explanations without fear of misinterpretation or being taken out of
context. /d. 9 20. It is critical that this type of information be protected so as not to chill candid
exchanges and debates, as well as to avoid the risk of confusing the public with preliminary or
incomplete information. See id. 99 23-25.

NOAA’s Vaughn index reinforces that these types of predecisional and deliberative
communications occurred here, were integral to the development of the Hiatus Paper, and were
appropriately withheld or redacted. See Abtew v. U.S. Dep't of Homeland Sec., 808 F.3d 895,
898 (D.C. Cir. 2015) (“[O]fficials should be judged by what they decided, not for matters they
considered before making up their minds” (citation and internal quotation mark omitted)). For
example, NOAA is redacting or withholding communications between scientists in which
authors asked for clarification on data analysis conducted for developing the Paper, Vaughn part
1 at bates pages 22-23, shared opinions on the results of a draft data analysis for developing the
Paper, Vaughn part 1 at bates page 15, offered opinions as to the best approach to take in the

Paper, Vaughn part 1 at bates pages 300, 335, 362-63, and provided opinions on statistical error

13
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uncertainty ranges for development of the Paper, Vaughn part 1 at bates page 245. Moreover,
NOAA withheld a document that presented questions and draft graphs to spur discussion among
the NOAA scientists. This document was created and circulated for the purpose of author
discussions during the development of the Hiatus Paper, and shows NOAA scientists considering
what constitutes the best data analysis and presentation for the Paper. See Vaughn part 2
Category E; Graff Decl. § 52.°

In addition to withholding communications concerning the development of the Hiatus
Paper, NOAA also withheld communications and information reflecting the development of a
plan by its officials for communications and press release in preparation for publication of the
paper, e.g. Vaughn part 1 at bates page 289-90, Vaughn part 2 at bates page 7446-50, as well as
the agency’s development of a presentation to Congress, e.g., Vaughn part 1 at bates pages 143,
324 (explaining that redacted email reflected “NOAA scientist discussing climate change
research and developing the agency’s presentation for Congress™). This withheld information,
which reflects NOAA’s development of how to brief Congress and the public, is predecisional
and deliberative and falls squarely within Exemption 5. E.g., Judicial Watch, Inc. v. U.S. Dep’t
of the Treasury, 796 F. Supp. 2d 13, 31 (D.D.C. 2011) (noting email discussing response to press
inquiry protected under deliberative process privilege).

All of this material is precisely the sort of information that the deliberative process

privilege is designed to protect. See Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854,

> Similarly, NOAA withheld information reflecting discussions among scientists concerning
potential scientific inquiries. See, e.g., Vaughn part 1 at bates page 75 (discussing future climate
research and asking for opinion on this research and on possible role of NOAA scientists in this
research). Again, such material is predecisional and deliberative, and therefore is exempt from
disclosure. E.g., Sears, 421 U.S. at 151 n.18 (explaining that protection extends to records that
are part of decisionmaking process even where process does not produce actual decision by

agency).
14
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866 (D.C. Cir. 1980) (document is “predecisional” if it is “generated before the adoption of an
agency policy” and “deliberative” if it “reflects the give-and-take of the consultative process™);
Dep 't of Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1,9 (2001) (explaining that
deliberative process privilege’s “object is to enhance the quality of agency decisions by
protecting open and frank discussion among those who make them within the Government”)
(citation omitted); Russell, 682 F.2d at 1048 (“[T]he exemption protects not only
communications which are themselves deliberative in nature, but all communications which, if
revealed, would expose to public view the deliberative process of an agency.”). Moreover, any
factual material in the withheld documents reflect the authors’ selection and presentation of
factual material, Graff Decl. § 65, and as such it too is covered by the deliberative process
privilege. See, e.g., Ancient Coin Collectors Guild, 641 F.3d at 513 (explaining that factual
material can be withheld where it reflects “an exercise of discretion and judgment calls” and that
the “legitimacy of [the] withholding” turns on “whether the selection or organization of facts is
part of an agency’s deliberative process”).

Because all of the redacted and withheld information is inter- or intra-agency,
predecisional, and deliberative in nature, NOAA properly applied Exemption 5.

3. Peer Review Material

NOAA also withheld inter- or intra-agency material reflecting the different peer review
processes its analyses and drafts underwent prior to publication of the Hiatus Paper. Science
follows a formal peer review process in which subject matter experts evaluate the rigor and merit
of the paper, and provide feedback on an array of issues. Graff Decl. § 15. Those anonymous,
impartial reviewers share their reviews with the authors, Science’s board, and potentially other

reviewers (for cross-comment). Id. § 17.
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Here, Science sent the manuscript to five anonymous peer reviewers, and the scientists
received two rounds of comments. Upon receiving these reviewers’ comments, the NOAA
scientists deliberated internally as to how to how to respond in writing to every comment
received. NOAA properly withheld peer reviewer comments, the agency’s internal draft
responses to these peer reviewer comments, draft cover letters NOAA’s scientists wrote to
accompany their response, as well as the agency’s final responses to peer reviewer comments.
See Graff Decl. 9 53-54; Vaughn part 2 Category B, C, D.

The D.C. Circuit has specifically held that comments provided by peer reviewers during
the peer review process for publication of scientific articles in scientific journals are covered by
Exemption 5 because they are both “pre-decisional because it preceded the agency’s decision
whether and in what form to publish” the paper and were part of the agency’s deliberative
process “because the agency secured review commentary in order to make that decision.” See
Formaldehyde Inst. v. U.S. Dep’t of Health and Human Servs., 889 F.2d 1118, 1123-25 (D.C.
Cir. 1989). As that Court recognized, agency scientists “must regularly rely on the comments of
expert scientists to help them evaluate the readiness of agency work for publication [and i]n that
sense they must rely on the opinions and recommendations of temporary consultants.” Id. at
1125.

The scientists’ draft responses to the peer reviewer comments are also covered by
Exemption 5 since these materials, including personal opinions and recommendations, draft
language, data, and data interpretation for consideration, as well as comments on previous drafts
of the responses, reflect predecisional and deliberative discussions. See Vaughn part 2 Category
C; Graff Decl. § 54. Similarly, the final responses to peer review comments that NOAA

submitted to Science during the peer review process reflect the agency’s response to constructive

16
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criticism and advice, and were part of the process to assist in the authors’ deliberation as to
whether and in what form to publish the paper. See Vaughn part 2 Category D; Graff Decl. § 55.
These final responses, then, fit comfortably within Exemption 5. See Petroleum Info. Corp., 976
F.2d at 1434 (agency documents that were “prepared in order to assist an agency decisionmaker
in arriving at his decision” are “predecisional” (citation omitted)); Coastal States Gas Corp., 617
F.2d at 866. Finally, the draft cover letters to Science accompanying the scientists’ responses to
the peer review comments contain edits or otherwise do not include the final wording of the
letter, reflecting that the scientists’ final approach had not been finalized at that point. Vaughn
part 2 Category B; Graff Decl. § 53. Withholding such draft material was appropriate.

The fact that the peer review comments were sent by Science, and the responses to those
peer reviewer comments were sent back to Science, does not affect their status as “intra-agency”
materials that may be protected by Exemption 5. “Recognizing that the purpose of the
exemption was to promote the quality of agency policy decisions and that often these policy
decisions were best made by incorporating the advice of outside experts, [the D.C. Circuit]
developed a ‘consultant corollary” whereby communications with temporary consultants would
be considered ‘intra-agency’ for the purposes of Exemption 5.” Judicial Watch v. U.S. Dep’t of
Transp., 950 F. Supp. 2d 213, 216 (D.D.C. 2013) (citing cases). “When communications
between an agency and a non-agency aid the agency’s decision-making process and the non-
agency did not have an outside interest in obtaining a benefit that is at the expense of
competitors, the communication must be considered an intra-agency communication for the
purposes of FOIA Exemption 5.” Judicial Watch, 950 F. Supp. 2d at 218-19 (citing Nat 'l Inst. of
Military Justice v. U.S. Dep’t of Defense, 512 F.3d 677 680-85 (D.C. Cir. 2008) (“NIMJ”);

Lardner v. U.S. Dep’t of Justice, No. 03-0180, 2005 WL 758267, at *1 (D.D.C. Mar. 31, 2015);
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see also, e.g., Hooker v. HHS, 887 F. Supp. 2d 40, 55 (D.D.C. 2012) (upholding agency’s
withholding of predecisional and deliberative letter from former employee where he “played the
same role in the agency’s process of deliberation after his departure that he would have played
had he remained”), aff’d, No. 13-5280, 2014 WL 3014213 (D.C. Cir. May 13, 2014); see also
Elec. Privacy Info. Ctr. v. DHS, 892 F. Supp. 2d 28, 46 (D.D.C. 2012) (“In order to be excluded
from the exemption, the contractors must assume a position that is ‘necessarily adverse’ to the
government.”).®

Moreover, maintaining the confidentiality of these communications is important, as
disclosure would discourage the sharing of candid thoughts of the reviewers and scientists. Graff
Decl. q 55, 64; see also Spinrad Decl. 4 20-21 (explaining importance of confidentiality in
developing scientific products). Here, as in Formaldehyde, it is “indisputable” that both
“reviewers’ comments are expected to be confidential” and “disclosure of reviewers’ comments
would seriously harm the deliberative process.” 889 F.2d at 1124 (internal citations and
quotations omitted).

Outside of Science’s formal peer review process, NOAA scientists welcomed the

informal peer review from a limited number of consultants in evaluating the underlying datasets

® Department of the Interior v. Klamath Water Users Protective Association, 532 U.S. 1 (2001),
holding that Exemption 5 did not protect documents submitted by American Indian Tribes to the
Interior Department addressing tribal interests that were then the subject of state and federal
water allocation proceedings, does not prevent the application of the consultant corollary here.
Rather, the D.C. Circuit “has allowed any communication that aids the agency’s deliberative
process to be protected as ‘intra-agency,”” and “K/amath only modifies this by requiring that we
not protect communications with interested parties seeking a government benefit that is adverse
to others seeking that benefit.” Judicial Watch, 950 F. Supp. 2d at 218 (footnote omitted).

Also, to fall within the consultant corollary, there is no requirement that an individual
must possess a contractual relationship with the agency in question. See, e.g., NIMJ, 512 F.3d at
679-87 (deliberative process privilege exempted from disclosure comments received by
Department of Defense, in the course of issuing regulations, from non-governmental lawyers
who were former high ranking governmental officials or academics or both).

18
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and developing the Hiatus Paper. Graff Decl. q 56; see also Formaldehyde Inst., 889 F.2d at
1125. In the field of climate science, only a small number of scientists have the relevant,
specialized expertise, see Spinrad § 17, and it i1s common for scientists to seek input from
colleagues both inside and outside the federal government, id. 4 19. Sometimes experts that are
located outside of the federal government have an expertise that can aid the agency. See id. § 17.
The consultants here, each of whom is highly regarded in his specialized field, Graft Decl. § 58,
share the common goal with NOAA of advancing scientific inquiry and developing accurate
information on climate science, see id. g 56; see also Formaldehyde, 889 F.2d at 1122, quoting
Ryan v. Dep’t of Defense, 617 F.2d 781, 789-90 (D.C. Cir. 1980) (“‘In the course of its day-to-
day activities, an agency often needs to rely on the opinions and recommendations of temporary
consultants, as well as its own employees. Such consultations are an integral part of its
deliberative process; to conduct this process in public view would inhibit frank discussion of
policy matters and likely impair the quality of decisions.’”).

As the Vaughn and Mark Graff’s declaration make clear, withholding this informal peer
review was also appropriate, as their input was used by NOAA to ensure that only the highest
quality scientific product would be released. Tom Karl, for example, asked a scientist affiliated
with the National Center for Atmospheric Research to comment on a draft while the paper was in
development, and that scientist provided insights and feedback in response. Graff Decl. 9 59;
Vaughn part 1 bates 66-67 (explaining redacted information contained feedback and review of a
data analysis for the paper and raises issue for further discussion). Other climate science experts
responded to the authors upon learning from Science of the pending publication, as commonly
occurs after an author submits a high-profile scientific paper for publication. See Graff Decl.

9 60. Two other experts provided feedback on the Paper, discussed implications of the Hiatus
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Paper’s conclusion, or provided and discussed data analyses, Graff Decl. 9 62-63, Vaughn part
1 at bates 292-93, which helped provide important feedback about the agency’s product and
informed the agency’s continuous, ongoing work of updating agency datasets and trend analyses,
Graff Decl. 9 62-63; see Vaughn part 1 at bates 295-96 (noting that expert’s work may be
incorporated into a future NOAA analysis). With respect to these types of communications, a
general and well-established presumption exists that these communications will not be shared
with a wider audience, which is essential to scientific exchanges and the testing and refinement
of ideas that help ensure that the agency’s scientific products are well developed and robust. See
Spinrad Decl. 4 20. Disclosing this material could inhibit candid discussions and exchanges and
chill the open and frank exchanges upon which NOAA scientists rely. See Graff Decl. § 64.

In sum, NOAA’s Vaughn and declarations make plain that the agency appropriately
applied Exemption 5 to redact and withhold information protected by the deliberative process
privilege.

III.  NOAA Properly Withheld Information Under Exemption 6

Exemption 6 protects the privacy of individuals from unwarranted invasion. Exemption
6 allows the withholding of information about individuals in “personnel and medical files and
similar files” when the disclosure of such information would constitute a “clearly unwarranted
invasion of personal privacy.” 5 U.S.C. § 552(b)(6). Exemption 6 requires the agency to balance
the individual’s right to privacy against the public’s interest in disclosure. See U.S. Dep 't of the
Air Force v. Rose, 425 U.S. 352, 372 (1976); Reed v. NLRB, 927 F.2d 1249, 1251 (D.C. Cir.
1991). When weighing the public interest involved in disclosure, the court considers: (1) whether
disclosure would serve the “core purpose” for which Congress enacted the FOIA. i.e., to show

“what the government is up to,” and (2) the public interest in general, not particular interests of
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the person or group seeking the information. U.S. Dep’t of Justice v. Reporters Comm. For
Freedom of the Press, 489 U.S. 749, 750, 775 (1989).

Here, Exemption 6 has been applied to protect information in which individuals have a
recognized privacy interest, specifically, the phone numbers of NOAA scientists. See, e.g.,
Vaughn part 1 at bates 23. Because this information can be identified as applying to a specific
individual, the information withheld under Exemption 6 constitutes “similar files” within the
meaning of statute; courts have routinely held that phone numbers meet this threshold test. See,
e.g., Judicial Watch, Inc. v. U.S. Dep’t of State, 875 F. Supp. 2d 37, 47 (D.D.C. 2012); Smith v.
Dep’t of Labor, 798 F. Supp. 2d 274, 283 (D.D.C. 2011); Lowy v. IRS, No. C 10-767,2011 WL
1211479, at *16 (N.D. Cal. Mar. 30, 2011).

This threshold test having been met, the next step is to compare the privacy interest at
stake with the benefit disclosure would provide toward the public’s understanding of how
government operates. Dep’t of Def. v. Fed. Labor Relations Auth., 510 U.S. 487, 495 (1994).
Here, there is a substantial privacy interest at stake in preventing the burden of unsolicited phone
calls and harassment. See Moore v. Bush, 601 F. Supp. 2d 6, 14 (D.D.C. 2009); United Am. Fin.,
Inc. v. Potter, 667 F. Supp. 2d 49, 65-66 (D.D.C. 2009); cf. Shurtleff v. EPA, 991 F. Supp. 2d 1,
18 (D.D.C. 2013) (protecting email address). By contrast, an individual’s phone number sheds
no light on the operations and activities of the agency. NOAA balances the individual’s strong
privacy interests against the fact that release of this information would fail to shed any light on
the conduct of governmental business, and reasonably concluded that, with regard to the
information withheld pursuant to Exemption 6, the individual privacy interests outweighed any
public interest in disclosure. Graff Decl. § 66. See FLRA, 510 U.S. at 497 (““We must weigh the

privacy interest . . . in nondisclosure . . . against the only relevant public interest in the FOIA
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balancing analysis — the extent to which disclosure of the information sought would she[d] light
on an agency’s performance of its statutory duties’ or otherwise let citizens know what their
government is up to.”). Accordingly, Exemption 6 was properly applied.
IV.  NOAA Has Produced All Reasonably Segregable Information

The FOIA requires that, if a record contains information that is exempt from disclosure,
any “reasonably segregable” information must be disclosed after deletion of the exempt
information, 5 U.S.C. § 552(b), unless the non-exempt portions are “inextricably intertwined
with exempt portions.” Mead Data Ctr. v. U.S. Dep’t of Air Force, 566 F.2d 242,260 (D.C. Cir.
1977); Kurdyukov v. U.S. Coast Guard, 578 F. Supp. 2d 114, 128 (D.D.C. 2008). This provision
does not, however, require disclosure of records in which the non-exempt information that
remains is meaningless. See Nat’l Sec. Archive Fund v. CIA, 402 F. Supp. 2d 211, 221 (D.D.C.
2005) (concluding that no reasonably segregable information existed because “the non-exempt
information would produce only incomplete, fragmented, unintelligible sentences composed of
isolated, meaningless words™). Consistent with this obligation, NOAA has reviewed each of the
documents redacted or withheld and has concluded that there is no additional non-exempt
information that may reasonably be segregated and released. See Graff Decl. § 67. Accordingly,
no further non-exempt material is subject to release.

CONCLUSION

NOAA has conducted an adequate search for documents responsive to Plaintiff’s request,
and properly withheld information exempt from disclosure under Exemptions 5 and 6.
Furthermore, all reasonably segregable information has been released to Plaintiff. For these
reasons, the Department of Commerce respectfully requests that summary judgment be entered

in its favor.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Plaintiff,
v. Civil Docket No. 15-cv-2088 (CRC)

U.S. DEPARTMENT OF COMMERCE,

Defendant.

STATEMENT OF MATERIAL FACTS IN SUPPORT OF UNITED STATES
DEPARTMENT OF COMMERCE’S MOTION FOR SUMMARY JUDGMENT

Pursuant to Local Civil Rule 7(h)(1), the following is a statement of material facts as to
which the movant, the United States Department of Commerce (“the Department’), contends
there is no genuine issue:

1. Between September 2013 and November 2014, the Intergovernmental Panel on Climate
Change released a report in stages that concluded that the upward global surface
temperature trend from 1998-2012 was lower than that from 1951-2012. Declaration of
Mark Graff (“Graff Decl.”) 9 9.

2. The apparent observed slowing of the global surface temperatures was dubbed the
“hiatus.” Graff Decl. § 9.

3. The National Centers for Environmental Information (“NCEI”’) at NOAA produces and
maintains datasets for global ocean areas and global land areas. Graff Decl. q 6.

4. NCEI scientists continually work to improve the datasets to provide the public the most

up-to-date and accurate information. Graff Decl. § 5.



10.

11.

12.
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NCETI scientists regularly interpret and analyze datasets and release to the public the most
up-to-date climate science, often through publication in scientific journals. Graff Decl.
q17.

On June 4, 2015, a study authored by NOAA scientists was published in Science entitled
Possible Artifacts of Data Biases in the Recent Global Surface Warming Hiatus (‘“Hiatus
Paper” or “the Paper”). Graff Decl. § 23.

The Hiatus Paper is an example of analysis and interpretation of the updated underlying
data. Graff Decl. § 10.

Around late October 2014, Tom Karl, then the Director of NCEI, circulated a draft paper
to a group of NOAA scientists that developed an idea for properly accounting for the
alleged “hiatus” based on the additional two years of global temperature data and the
improvements to NOAA’s sea surface temperature dataset. Graff Decl. § 11.

Karl sought feedback on the draft paper, and a team of scientists at NOAA formed to
develop a manuscript. See Graff Decl. 9 11-13.

Many drafts and revisions were exchanged among these scientists, along with emails
discussing various aspects of the paper or its content, including suggestions on how best
to describe the data, opinions on statistical error uncertainty ranges, thoughts on
implications of other researchers’ work, and so on. Graff Decl. § 13.

Such collaboration via discussions and drafts is standard practice at NCEI. Graff Decl.
q13.

In December 2014, the authors submitted the draft paper to the journal Science. Graff

Decl. q 14.
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13. Once there, the draft paper went through the journal’s peer review process, in which five
anonymous peer reviewers weighed in on the manuscript. Graff Decl. 9 20.

14. When the authors received feedback, they discussed internally how to respond in writing
to the comments they received, and also revised the manuscript to address the questions
and concerns raised. See Graff Decl. 9 21.

15. After a second round of peer review, NOAA received word that the article would be
published, and Science published the Paper on its website on June 4, 2015. Graff Decl.
9 23.

16. Plaintiffs’ FOIA request, dated October 30, 2015, sought in relevant part:

1. Any and all documents and records of communications sent to or from NOAA
officials, employees and contractors regarding, concerning or relating to the

methodology and utilization of Night Marine Air Temperatures to adjust ship and
buoy temperature data.

2. Any and all documents and records of communications sent to or from NOAA
officials, employees and contractors regarding, concerning or relating to the use of
other global temperature datasets for both NOAA’s in-house dataset improvements
and monthly press releases conveying information to the public about global
temperatures.

3. Any and all documents and records of communications sent to or from NOAA
officials, employees and contractors regarding, concerning or relating to the

utilization and consideration of satellite bulk atmospheric temperature readings for
use in global temperature datasets.

Graff Decl. 9 24; see also ECF No. 8-1.

17. Upon review of the request, NOAA officials determined that it did not reasonably
describe the records requested. Graff Decl. q 25.

18. Through counsel, NOAA conferred with Plaintiff to negotiate a clear description of the

material sought. Graff Decl. 9 25.



19.

20.

21.

22.
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During the course of those discussions, NOAA indicated to Plaintiff that it understood the
request to reflect an interest in the Hiatus Paper and accordingly suggested modifying the
request to call for a search for all documents and communications referring to the Hiatus
Paper from its nine authors. Graff Decl. q 26.

Plaintiff confirmed its interest in that study, but indicated that it sought only records
referring to the topics listed in its initial FOIA request. Graff Decl. 9] 26.

The parties ultimately “reached an agreement regarding the scope of the request and
relevant search parameters.” Second Joint Status Report, ECF No. 10 at 2.

For Plaintiff’s FOIA request, NOAA agreed to search the records of the nine authors of
the Hiatus Paper for records referring to that paper and that contain one of the following
search terms: “NMAT,” “Night Marine Air Temperatures,” “ISTL,” “ICOADS,” “sea
ice,” “satellite,” “Advanced Very High Resolution Radiometer,” “AVHRR,” “Advanced
Microwave Scanning Radiometer,” and “AMSR.” Second Joint Status Report, ECF No.

10 at 2; Graff Decl. 9 27.

23. NOAA determined that the records requested resided within one office, NCEI, because

all of the agreed-upon custodians work or had worked there during the time frame in

which responsive records were created. Graff Decl. 9 33.

24. NOAA then directed those custodians to search their email, electronic, and paper files for

25

records referring to the Karl Study and containing the agreed-upon search terms. Graff

Decl. q 35.

. Those scientists searched their electronic files (including email) and non-electronic files,

collected any potentially responsive material, and forwarded that material for

responsiveness and exemption review. Graff Decl. 9 36-38.



26.

27.

28.

29.

30.

31

32.

33.

34.
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One custodian had retired from NCEI by the time the search was conducted and so that
former employee’s archived email was searched by another custodian. No additional
records responsive to this request from that author are known to have existed following
his retirement. See Graff Decl. § 36 n.1.

There were no common areas at NCEI for NOAA to search. Graff Decl. § 37.

Thus, all files determined to be reasonably likely to contain responsive, non-duplicative
material were searched. Graff Decl. 4| 44.

On May 27, 2016, NOAA produced 102 pages of material in its entirety and 90 partially
redacted pages. Graff Decl. § 29; Fourth Joint Status Report, ECF No. 12 at 2. NOAA
withheld in their entirety 8,013 pages of records. Graff Decl. § 29; Fourth Joint Status
Report, ECF No. 12 at 2
NOAA informed Plaintiff at that time that because it sought records from nine separate
custodians, a significant amount of duplicative material existed in the responsive records.

See Graff Decl. 9 29

. Upon further review of the withheld information, NOAA made two supplemental

productions. See Graff Decl. 4 30-31.

On September 16, 2016, NOAA released to Plaintiff an additional 44 pages of material (7
of those pages were partially redacted to exclude Mr. Karl’s phone number), Graff Decl.
9 30.

Contemporaneously with this filing (on December 15), NOAA is releasing an additional
62 records. Graff Decl. § 31.

NOAA withheld information pursuant to FOIA Exemption 5 and the deliberative process

privilege. See Vaughn Index.
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35. NOAA withheld information pursuant to FOIA Exemption 6. See Vaughn Index.

Dated: December 15, 2016

Respectfully submitted,

BENJAMIN C. MIZER
Principal Deputy Assistant Attorney General

ELIZABETH J. SHAPIRO
Deputy Director, Federal Programs Branch

/s/ Kevin M. Snell

KEVIN M. SNELL

Trial Attorney

United States Department of Justice

Civil Division, Federal Programs Branch

20 Massachusetts Avenue N.W., Room 6108
Washington, D.C. 20530

Tel.: (202) 305-0924

Fax: (202) 616-8460

E-mail: Kevin.Snell@usdoj.gov

Counsel for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that on December 15, 2016, I filed the attached electronically with the

Clerk of the United States District Court for the District of Columbia through the CM/ECF
system, which caused the following counsel of record to be served by electronic means:

Lauren Burke

Judicial Watch, Inc.

425 Third Street SW, Suite 800

Washington, DC 20024

(202) 646-5172

Lburke@judicialwatch.org

Attorney for Plaintiff

/s/ Kevin M. Snell




From: Stacey Nathanson - NOAA Federal <stacey.nathanson@noaa.gov>

Sent: Tuesday, May 9, 2017 9:30 AM

To: Samuel Dixon

Cc: Steven Goodman - NOAA Federal; John Almeida - NOAA Federal; Mark Graff - NOAA
Federal; Amanda Patterson - NOAA Federal

Subject: Re: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-

NOAA-2016-000423

Just wanted to remind folks that Cause of Action filed a lawsuit on

another appeal on day 21 [N
-
]

Stacey Nathanson

Attorney-Advisor

NOAA Office of the General Counsel
Fisheries and Protected Resources Section
Phone: 301-713-9673

Email: Stacey.Nathanson@noaa.gov

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee or
agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Tue, May 9, 2017 at 9:16 AM, Samuel Dixon <samuel.dixon@noaa.gov> wrote:

Samuel Dixon

Contractor - IBSS Corp
NMFS Assistant FOIA Liaison
(301) 427-8739

samuel.dixon@noaa.gov

—————————— Forwarded message ----------

From: Ryan Mulvey <ryan.mulvey(@causeofaction.org>

Date: Tue, May 9, 2017 at 7:06 AM

Subject: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: "FOIAAppeals@doc.gov" <FOIA Appeals@doc.gov>

Cc: Samuel Dixon <samuel.dixon@noaa.gov>




Dear Appeals Officer:

Please find attached a copy of Cause of Action Institute’s administrative appeal from NOAA’s interim
response to FOIA request No. 2016-000423. I am sending a courtesy copy to the FOIA officer assigned to this
request, as we respectfully request the continued processing of the remaining responsive records during the
pendency of the appeal.

Thank you for your assistance in processing the attached appeal.

Kind regards,

Ryan Mulvey

Ryan P. Mulvey | Counsel
Cause of Action Institute

1875 Eye Street NW, Suite 800
Washington, D.C. 20006

(0) 202.400.2729 / (¢ [

Ryan.Mulvey@causeofaction.org

Admitted to the practice of law in New York State and the District of Columbia

Confidentiality: The information contained in, and attached to, this communication may be confidential, and is
intended only for the use of the recipient named above. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or
any of its contents, is strictly prohibited. If you have received this communication in error, please re-send this
communication to the sender and delete the original message and any copy of it from your computer

system. Thank you.









From: Samuel Dixon <samuel.dixon@noaa.gov>

Sent: Tuesday, May 9, 2017 9:33 AM

To: Stacey Nathanson - NOAA Federal

Cc: Steven Goodman - NOAA Federal; John Almeida - NOAA Federal; Mark Graff - NOAA
Federal; Amanda Patterson - NOAA Federal

Subject: Re: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-

NOAA-2016-000423

Sam

Samuel Dixon

Contractor - IBSS Corp
NMFS Assistant FOIA Liaison
(301) 427-8739
samuel.dixon@noaa.gov

On Tue, May 9, 2017 at 9:29 AM, Stacey Nathanson - NOAA Federal <stacey.nathanson@noaa.gov> wrote:
Just wanted to remind folks that Cause of Action filed a lawsuit on

another appeal on day 21 [ NG
e
]

Stacey Nathanson

Attorney-Advisor

NOAA Office of the General Counsel
Fisheries and Protected Resources Section
Phone: 301-713-9673

Email: Stacey.Nathanson@noaa.gov

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee or
agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Tue, May 9, 2017 at 9:16 AM, Samuel Dixon <samuel.dixon@noaa.gov> wrote:

Samuel Dixon



Contractor - IBSS Corp
NMFS Assistant FOIA Liaison

(301) 427-8739

samuel.dixon@noaa.gov

---------- Forwarded message ----------

From: Ryan Mulvey <ryan.mulvey(@causeofaction.org>

Date: Tue, May 9, 2017 at 7:06 AM

Subject: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: "FOIA Appeals@doc.gov" <FOIA Appeals@doc.gov>

Cc: Samuel Dixon <samuel.dixon@noaa.gov>

Dear Appeals Officer:

Thank you for your assistance in processing the attached appeal.

Kind regards,

Ryan Mulvey

Ryan P. Mulvey | Counsel
Cause of Action Institute

1875 Eye Street NW, Suite 800
Washington, D.C. 20006

(0) 202.400.2729 / (c G

Ryan.Mulvey@causeofaction.org

Admitted to the practice of law in New York State and the District of Columbia
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Confidentiality: The information contained in, and attached to, this communication may be confidential, and
is intended only for the use of the recipient named above. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or
any of its contents, is strictly prohibited. If you have received this communication in error, please re-send this
communication to the sender and delete the original message and any copy of it from your computer

system. Thank you.






From: Bogomolny, Michael (Federal) <MBogomolny@doc.gov>

Sent: Tuesday, May 9, 2017 10:08 AM

To: Almeida, John (Federal)

Cc: Macdonald, Mitch (Federal); Nathanson, Stacey (Federal); Graff, Mark (Federal)
Subject: Re: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-

NOAA-2016-000423

Thanks, John |

-bogo

From: John Almeida - NOAA Federal <john.almeida@noaa.gov>

Sent: Tuesday, May 9, 2017 9:39:19 AM

To: Bogomolny, Michael (Federal)

Cc: Macdonald, Mitch (Federal); Nathanson, Stacey (Federal); Graff, Mark (Federal)

Subject: Fwd: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423

We just got word of a new administrative appeal (below) on a Cause of Action FOIA request relating to at-sea
monitoring.

---------- Forwarded message ----------

From: Samuel Dixon <samuel.dixon@noaa.gov>

Date: Tue, May 9, 2017 at 9:16 AM

Subject: Fwd: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: Steven Goodman - NOAA Federal <Steven.Goodman@noaa.gov>, Stacey Nathanson - NOAA Federal
<stacey.nathanson@noaa.gov>, John Almeida - NOAA Federal <john.almeida@noaa.gov>, Mark Graff -
NOAA Federal <mark.graff@noaa.gov>, Amanda Patterson - NOAA Federal <amanda.patterson@noaa.gov>

Samuel Dixon

Contractor - IBSS Corp
NMFS Assistant FOIA Liaison
(301) 427-8739

samuel.dixon@noaa.gov




---------- Forwarded message ----------

From: Ryan Mulvey <ryan.mulvey(@causeofaction.org>

Date: Tue, May 9, 2017 at 7:06 AM

Subject: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: "FOIA Appeals@doc.gov" <FOIA Appeals@doc.gov>

Cc: Samuel Dixon <samuel.dixon@noaa.gov>

Dear Appeals Officer:

Please find attached a copy of Cause of Action Institute’s administrative appeal from NOAA’s interim response
to FOIA request No. 2016-000423. T am sending a courtesy copy to the FOIA officer assigned to this request,
as we respectfully request the continued processing of the remaining responsive records during the pendency of
the appeal.

Thank you for your assistance in processing the attached appeal.

Kind regards,

Ryan Mulvey

Ryan P. Mulvey | Counsel
Cause of Action Institute

1875 Eye Street NW, Suite 800
Washington, D.C. 20006

(0) 202.400.2729 / (¢ [

Ryan.Mulvey@causeofaction.org

Admitted to the practice of law in New York State and the District of Columbia



Confidentiality: The information contained in, and attached to, this communication may be confidential, and is
intended only for the use of the recipient named above. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or any
of its contents, is strictly prohibited. If you have received this communication in error, please re-send this
communication to the sender and delete the original message and any copy of it from your computer

system. Thank you.






From: John Almeida - NOAA Federal <john.almeida@noaa.gov>

Sent: Tuesday, May 9, 2017 9:39 AM

To: Bogomolny, Michael (Federal)

Cc: Mitch Macdonald - NOAA Federal; Stacey Nathanson - NOAA Federal; Mark Graff -
NOAA Federal

Subject: Fwd: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-
NOAA-2016-000423

Attachments: CoA FOIA Appeal, Request No. 2016-000423.pdf

We just got word of a new administrative appeal (below) on a Cause of Action FOIA request relating to at-sea
monitoring.

---------- Forwarded message ----------

From: Samuel Dixon <samuel.dixon@noaa.gov>

Date: Tue, May 9, 2017 at 9:16 AM

Subject: Fwd: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: Steven Goodman - NOAA Federal <Steven.Goodman@noaa.gov>, Stacey Nathanson - NOAA Federal
<stacey.nathanson@noaa.gov>, John Almeida - NOAA Federal <john.almeida@noaa.gov>, Mark Graff -
NOAA Federal <mark.graff@noaa.gov>, Amanda Patterson - NOAA Federal <amanda.patterson@noaa.gov>

Samuel Dixon

Contractor - IBSS Corp
NMFS Assistant FOIA Liaison
(301) 427-8739

samuel.dixon@noaa.gov

---------- Forwarded message ----------

From: Ryan Mulvey <ryan.mulvey(@causeofaction.org>

Date: Tue, May 9, 2017 at 7:06 AM

Subject: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: "FOIAAppeals@doc.gov" <FOIA Appeals@doc.gov>

Cc: Samuel Dixon <samuel.dixon@noaa.gov>

Dear Appeals Officer:



Please find attached a copy of Cause of Action Institute’s administrative appeal from NOAA’s interim response
to FOIA request No. 2016-000423. T am sending a courtesy copy to the FOIA officer assigned to this request,
as we respectfully request the continued processing of the remaining responsive records during the pendency of
the appeal.

Thank you for your assistance in processing the attached appeal.

Kind regards,

Ryan Mulvey

Ryan P. Mulvey | Counsel
Cause of Action Institute

1875 Eye Street NW, Suite 800
Washington, D.C. 20006

(0) 202.400.2729 / (¢ (G

Ryan.Mulvey@causeofaction.org

Admitted to the practice of law in New York State and the District of Columbia

Confidentiality: The information contained in, and attached to, this communication may be confidential, and is
intended only for the use of the recipient named above. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or any
of its contents, is strictly prohibited. If you have received this communication in error, please re-send this
communication to the sender and delete the original message and any copy of it from your computer

system. Thank you.
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VIA ELECTRONIC MAIL

Assistant General Counsel for Litigation, Employment, and Oversight
ATTN: Freedom of Information Act Appeal

United States Department of Commerce

Office of General Counsel

14th Street & Constitution Avenue, N.W., Room 5875

Washington, D.C. 20230

E-mail: FOIAAppeals@doc.gov

Re: Freedom of Information Act Appeal, Request No. 2016-000423

Dear Appeals Officer:

This is a timely administrative appeal from the fourth interim response of the National
Oceanic and Atmospheric Administration (“NOAA”) to Cause of Action Institute (“CoA Institute”)
Freedom of Information Act (“FOIA”) request number DOC-NOAA-2016-000423. Specifically,
CoA Institute appeals NOAA’s wholescale redaction of responsive records, as well as its improper
use of Exemption 5, in conjunction with various, unidentified privileges.

Procedural Background

On December 21, 2015, CoA Institute submitted a FOIA request to the National Marine
Fisheries Service (“NMFS”), which is a component of NOAA." The request sought various types of
records concerning the Northeast Multispecies Sector At-Sea Monitor Program and the draft
Industry-Funded Monitoring Omnibus Amendment. CoA Institute requested a public interest fee
waiver and treatment as a representative of the news media for fee purposes.

NOAA acknowledged receipt of CoA Institute’s FOIA request by letter, dated January 13,
2016, and assigned it tracking number DOC-NOAA-2016-000423.2 On March 9, 2016, NOAA
administratively closed the request on the grounds that CoA Institute had not provided a response
to a fee-related inquiry.®> By letter, dated March 17, 2016, CoA Institute asked that the request be re-
opened because that closure was in error.* After the agency failed to respond, CoA Institute filed an
administrative appeal on April 7, 2016.° On May 2, 2016, the Department of Commerce granted the
appeal in part and instructed NOAA to re-open the CoA Institute FOTA request.® NOAA then
granted CoA Institute a full waiver of fees associated with its request.”

! Letter from CoA Inst. to Joan Moumbleaux, Nat’l Marine Fisheries Serv. (Dec. 21, 2015) (attached as Exhibit 1).

2 Letter from Samuel Dixon, Nat’l Marine Fisheries Serv., to CoA Inst. (Jan. 13, 2016) (attached as Exhibit 2).

3 Letter from Mark Graff, Nat’l Oceanic & Atmospheric Admin., to CoA Inst. (Mar. 9, 2016) (on file with CoA Inst.).
# Letter from CoA Inst. to Mark Graff, Nat’l Oceanic & Atmospheric Admin. (Mar. 17, 2016) (on file with CoA Inst.)
5 Letter from CoA Inst. to Benjamin Friedman, Dep’t of Commerce (Apr. 7, 2016) (on file with CoA Inst.).

¢ Letter from Beth M. Grossman, Dep’t of Commerce, to CoA Inst. (May 2, 2016) (on file with CoA Inst.).

7 Letter from Mark Graff, Nat’l Oceanic & Atmospheric Admin., to CoA Inst. (May 16, 2016) (on file with CoA Inst.).

1875 EYE STREET, NW ¢ SUITE 800 ¢ WASHINGTON, DC 20006 * 202.499.4232 ¢ www.CAUSE0fACTION.ORG

A 501(c)(3) NoNPROFIT CORPORATION
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NOAA released its first interim response and production of responsive records on August
26, 2016, with subsequent rolling productions on October 24, 2016 and December 19, 2016.° By
letter, dated April 21, 2017, NOAA issued its fourth interim response and produced 175 additional
responsive records, totaling 2,005 pages.'® Seventy-three (73) records were released in their entirety
without redaction. 102 records were withheld in part under Exemption 5, in conjunction with the
deliberative process, attorney-client, and attorney work product privileges, and Exemption 6, which
permits the redaction of certain personally-identifying information. CoA Institute files this timely
appeal from the improper use of Exemption 5 to withhold six (6) records, or portions thereof.

Argument

Before producing responsive records, an agency must conduct a careful review to determine
whether non-exempt, reasonably-segregable portions of any record can be disclosed “after deletion
of the [exempt] portions.”!! An entire record cannot be withheld simply because it contains some
exempt material.'”> Records that may, in large part, be protected under the deliberative process and
attorney-client privileges, for example, can contain purely factual material that is neither confidential
nor pre-decisional and deliberative. Such material must be disclosed under the FOIA. In this case,
NOAA’s extensive redaction of responsive records—including total redaction, despite the wording
of the response letter—suggests that NOAA did not conduct a line-by-line review.

NOAA’s treatment of the records at issue also suggests that it misapplied Exemption 5,
which protects “inter-agency or intra-agency memoranda or letters which would not be available by
law to a party other than an agency in litigation with the agency.”!® This includes records “normally
privileged in the civil discovery context” under, znter alia, the attorney-client, attorney work product,
and deliberative process privileges.'* NOAA has failed to provide sufficient supporting details to
justify its invocation of Exemption 5 and any applicable privileges.'> Assuming, arguendo, that
portions of the records at issue could be redacted, NOAA’s extensive withholding suggests, again,
that it failed to undertake the required review for reasonably-segregable, non-exempt material.

As NOAA has failed to identify the privileges it used in specsfic instances, CoA Institute
cannot determine why NOAA even redacted records otherwise responsive to its request. To the
extent a record contains information protected under the attorney-client privilege, for example,
NOAA proffers no facts or authority to establish the existence of an attorney-client relationship, let
alone describe how the underlying record reflects opinions, services, or other legal assistance

8 Letter from Steven Goodman, Nat’l Marine Fisheries Serv., to CoA Inst. (Aug. 26, 2016) (on file with CoA Inst.)

9 Letter from Samuel D. Rauch, III, Nat’l Marine Fisheries Serv., to CoA Inst. (Dec. 19, 2016) (on file with CoA Inst.);
Letter from Steven Goodman, Nat’l Marine Fisheries Serv., to CoA Inst. (Oct. 24, 2016) (on file with CoA Inst.).

10 Letter from Alan Risenhoover, Nat’l Marine Fisheries Serv., to CoA Inst. (Apr. 21, 2017) (attached as Exhibit 3).

15 U.S.C. § 552(b); Perry-Torres v. Dep’t of State, 404 F. Supp. 2d 140, 14445 (D.D.C. 2005) (“[An agency’s] explanation .
.. should state that a line-by-line analysis . . . was conducted and that . . . no information can reasonably be segregated.”).
12 See Wightman v. Burean of Alcohol, Tobacco & Firearms, 755 F.2d 979, 982—83 (1st Cir. 1985).

135 U.S.C. § 552(b)(5).

14 Nat'l Labor Relations Bd. v. Sears, Roebuck &> Co., 421 U.S. 132, 149 (1975).

15 CoA Institute does not challenge the application of Exemption 6 to the records at issue.
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provided in the context of such a relationship.!® And the unredacted portions of the records at issue

do not provide sufficient context to infer those supporting justiﬁcations.17

NOAA has similarly failed to demonstrate that any records it intended to withhold as
deliberative are both (a) pre-decisional, that is, “antecedent to the adoption of an agency policy,”'®
and (b) deliberative, or a “direct part of . . . [a] process [of] mak[ing] recommendations or
express[ing] opinions on legal or policy matters.”! If any of the records at issue do not contain
material reflecting the “give-and-take of the consultative process,” their disclosure would not
vitiate the purpose of the privilege, ie., to enhance the quality of agency decision-making.?! The
absence of any indication as to when NOAA is applying the deliberative process privilege—or any

other—compounds the inadequacy of NOAA’s response.
1. Records “0.7.812.16264” and “0.7.812.16318”

These two records (attached as Exhibits 4 and 5, respectively) comprise an e-mail chain
between various officials concerning estimates for at-sea monitoring costs. There is no indication as
to which privilege NOAA is using to withhold portions of the records. The withheld material could
not, in any case, be deliberative. More importantly, the inconsistent redaction of the names of the
recipients (“Ned and Alan”) of Richard Merrick’s e-mail, and the otherwise extensive withholding,
suggests a careful, line-by-line segregability review was not undertaken.

16 In the FOIA context, the attorney-client privilege protects communications between a client and its attorney made
“for the purpose of securing primarily either (i) an opinion on law or (i) legal services or (iii) assistance in some legal
proceedings.” In re Sealed Case, 737 F.2d 94, 98-99 (D.C. Cir. 1984). An agency is the “client” and its departmental
counsel is the “attorney.” Tax Analysts v. Internal Revenue Serv., 117 F.3d 607, 618 (D.C. Cir. 1997). The privilege applies
only to communications created in the context of an actual attorney-client relationship, and not whenever an agency
communicates with lawyers. Brinton v. Dep’t of State, 636 F.2d 600, 603 (D.C. Cir. 1980) (“[T]he attorney-client privilege
applies only when information is the product of an attorney-client relationship and is maintained as confidential between
attorney and client.”). Attorney-produced documents communicated to an agency—even if confidential—are not
protected under the attorney-client privilege if they are authoritative interpretations of agency law. See, e.g., Tax Analysts,
117 F.3d at 619; Nat’/ Council of La Raza v. Dep’t of Justice, 411 F.3d 350, 360-61 (2d Cir. 2005). Finally, the privilege
“must be ‘strictly confined within the narrowest possible limits consistent with the logic of its principle.” In re Lindsey,
148 F.3d 1100, 1108 (D.C. Cir. 1988) (citation omitted). As the D.C. Circuit has held, “it is clear that when an attorney
conveys to his client facts acquired from other persons or sources, those facts are not privileged” unless they reflect
client confidences.” Brinton, 636 F.2d at 603.

7 NOAA’s response letter also indicated that it used the attorney work product privilege in conjunction with Exemption
5. That privilege may only be invoked “to protect records reflecting ‘such matters as trial preparation, trial strategy,
interpretations, and personal evaluations and opinions.” _Adionser v. Dep’t of Justice, 811 F. Supp. 2d 284, 297 (D.D.C.
2011); see also Fed. R. Civ. P. 26(b)(3). The privilege attaches once “some articulable claim, likely to lead to litigation”
arises. Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 865 (D.C. Cir. 1980). Itis not apparent that this privilege
could even be used to exempt the records at issue in this appeal, but to the extent it has been so used, NOAA has failed
to adequately justify the privilege’s use. See Wolfson v. United States, 672 F. Supp. 2d 20, 30 (D.D.C. 2009); Miller v. Dep’t of
Justice, 562 F. Supp. 2d 82, 115 (D.D.C. 2008).

18 Ancient Coin Collectors Guild v. Dep’t of State, 641 F.3d 504, 513 (D.C. Cir. 2011).

19 Vaughn v. Rosen, 523 F.2d 1136, 1143—44 (D.C. Cir. 1975).

20 Coastal States Gas Corp., 617 F.2d at 867; see also Pub. Citizen, Inc. v. Office of Mgmt. & Budget, 598 F.3d 865, 875 (D.C. Cir.
2010) (concluding that “[t]o the extent the documents . . . neither make recommendations for policy change nor reflect
internal deliberations on the advisability of any particular course of action, they are not predecisional and deliberative”).
21 See Sears, Roebuck & Co., 421 U.S. at 151 (observing that the “ultimate purpose of this long-recognized privilege is to
prevent injury to the quality of agency decisions”).
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2. Record “0.7.812.5092-000001”

This record (attached as Exhibit 0) is the “roll out plan” for NMFS’s November 10, 2015
notice that the groundfish sector at-sea monitoring program would transition to industry funding.
NOAA redacted substantive portions of the document under Exemption 5 without identifying any
privilege. The header suggests that the record is “For Official Use Only” and contains “Pre-
decisional Deliberative Information.” That alone, however, does not support NOAA’s withholding,
which is presumably under the deliberative process privilege.

The e-mail to which the “roll out plan” was attached indicates that it was #of a draft—which
would be protected as deliberative—but rather a “final version” to be used for “Congressional
notification” and, ultimately, notice to sector fishermen.?? Other records from the interim
production support this contention. An earlier transmission of a “draft” version of the “roll out
plan” is plainly stated in the name of an attached file, while the word “final” is used for the record at
issue.” The finalized “roll out plan” must be re-processed.

3. Record “0.7.812.5032”

This e-mail (attached as Exhibit 9) has all substantive content redacted under Exemption 5,
in conjunction with an unidentified privilege. Neither the sender nor the recipients of the e-mail are
attorneys with NOAA, so the attorney-client privilege cannot apply. NOAA also failed to provide
any details to justify any application of the deliberative process privilege. The subject of the e-mail,
z.e., a prediction in NMFS’s own report that industry-funded at-sea monitoring would render 60% of
the groundfish sector fleet unprofitable, suggests that the e-mail contains discussion of the veracity
of that statistic or related (perhaps, extenuating) facts.** That sort of material would not be pre-
decisional and could not be deliberative.

4. Record “0.7.812.523-000001”

NOAA has withheld neatly all of this unidentified memorandum (attached as Exhibit 10) in
tull without identifying any privilege used in conjunction with Exemption 5. Considering it is
marked as having been reviewed by Eileen Sobeck, the “agency head” of NMFS, it is likely a final
document that contains post-deliberative content. NOAA has failed to provide any details to
support its use of Exemption 5. Considering the extensive redactions and the length of the record,
NOAA likely failed to conduct a careful line-by-line segregability review.

22 E-mail from Stephanie Hunt, Nat’] Oceanic & Atmospheric Admin., to Victor Vecchio, Nat’l Oceanic & Atmospheric
Admin., ez a/ Nov. 10, 2015) (Record “0.7.812.5092”) (attached as Exhibit 7).

23 Compare Ex. 7 (attaching “Rollout_ASM funding extension_11_10_15_final.docx) and E-mail from Jennifer Goebel,
Nat’l Oceanic & Atmospheric Admin., to John Bullard, Nat’l Oceanic & Atmospheric Admin. (Nov. 5, 2015) (Record
“0.7.812.10923”) (attaching “DRAFT_ASM-funding-expended-Rollout_11_5_15.docx”) (attached as Exhibit 8).

24 See generally NEW ENG. FISHERIES MGMT. COUNCIL, DRAFT REPORT: PRELIMINARY EVALUATION OF THE IMPACT OF
GROUNDFISH-SECTOR FUNDED AT SEA MONITORING ON GROUNDFISH FISHERY PROFITS at 10 (June 19, 2015),
available at http:/ /bitly/28QUXwT.
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5. Record “0.7.812.5209-000001”

NOAA withheld this eighty-eight page record (attached as Exhibit 11) in full, failing to
identify any applicable privilege used in conjunction with Exemption 5. Given the length of the
document and the extensiveness of the redactions, it is likely that NOAA was overbroad in this
application of Exemption 5. At the least, NOAA should have provided sufficient information to
support the use of the deliberative process or attorney-client privileges.

k ok ok

Considering the number of records—and the number of responsive pages—that have been
withheld in full or without an identified privilege, NOAA likely applied Exemption 5 too broadly.
NOAA should re-review the records at issue; carefully determine the extent to which Exemption 5
applies; articulate a detailed justification for the use of any recognized privileges, specifying their use
on relevant redactions; and promptly produce non-exempt, segregable material.

Conclusion
NOAA’s fourth interim response to CoA Institute’s December 21, 2015 FOIA request is
inadequate. The agency failed both to invoke Exemption 5 propetly and to reasonably segregate
responsive material. During the pendency of this appeal, CoA Institute respectfully requests that

NOAA continue to process and produce any remaining responsive records.

Thank you for your immediate attention to this matter. If you have any questions, please
contact me by e-mail at ryan.mulvey(@causeofaction.org ot by telephone at (202) 499-4232.

Sincerely,

RYAN P. MULVEY
COUNSEL

CC:

Samuel Dixon, Assistant FOIA Liaison, National Marine Fisheries Service
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December 21, 2015

VIA E-MAIL C/O FOIA@NOAA.GOV

U.S. Department of Commerce

National Oceanic and Atmospheric Administration
National Marine Fisheries Service

ATTN: Joan Moumbleaux, FOIA Liaison

1315 East-West Highway

Silver Spring, MD 20910

Re: Freedom of Information Act Request

Dear Ms. Moumbleaux:

I write on behalf of Cause of Action, a nonprofit strategic oversight group committed to
ensuring that government decision-making is open, honest, and fair.! In carrying out its mission,
Cause of Action uses various investigative and legal tools to educate the public about the
importance of government transparency and accountability. Pursuant to the Freedom of
Information Act, 5 U.S.C. § 552 (“FOIA”), Cause of Action hereby requests access to the
following records maintained by the National Marine Fisheries Service (“NMFS”):

1. All records of communications between (i) Eileen Sobeck, Assistant Administrator
for Fisheries; (i1) Samuel Rauch, Deputy Assistant Administrator for Regulatory
Programs; (iii) Brian Pawlak, Director of the Office of Management and Budget;
(iv) Alan Risenhoover, Director of the Office of Sustainable Fisheries; or (v) John
Bullard, Regional Administrator for the Greater Atlantic Region, and any person
associated with the following entities concerning industry funding for the
Northeast Multispecies Fishery’s At-Sea Monitor Program or the draft Industry-
Funded Monitoring Omnibus Amendment (“Omnibus Amendment”)?:

a. NOAA Office of General Counsel,

I See CAUSE OF ACTION, www.causeofaction.org.
2 Draft: Industry-Funded Monitoring, An Omnibus Amendment to the Fishery Management Plans of the Mid-Atlantic
and New England Fishery Management Councils (Sept. 2015), available at https://goo.gl/vsd9Cb.
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b. NOAA Office of Legislative and Intergovernmental Affairs;
c. Department of Commerce Office of General Counsel;
d. Department of Commerce Office of the White House Liaison;
e. New England Fishery Management Council; or
f. Mid-Atlantic Fishery Management Council.
The time period for this item of the request is December 1, 2009 to the present.

2. All records of communications between the NMFS employees identified in Item
One and non-governmental stakeholders, including both non-profit and for-profit
entities, concerning industry funding for the At-Sea Monitor Program or the
Omnibus Amendment. The time period for this item of the request is December 1,
20009 to the present. At a minimum, please search for correspondence with the
following organizations:

a. MRAG Americas, Inc. (“@mragamericas.com”);

b. A.LS., Inc. (“@aisobservers.com”);

c. East West Technical Services LLC (“@ewts.com”);

d. Fathom Research LLC (“@fathomresearchllc.com”);

e. Environmental Defense Fund (“@edf.org”);

f. Cape Cod Commercial Hook Fishermen’s Association
(“@capecodfishermen.org”);

g. Herring Alliance (“@herringalliance.org”);

h. Nature Conservancy (“@nature.org”);

i. Earthjustice (“@earthjustice.org”);

j- Oceana (“@oceana.org”); or

k. Pew Oceans Commission (“@pewoceans.org”).

3. All records of correspondence between NMFS and any person communicating
with an e-mail address hosted by a Congressional domain (e.g., “mail.house.gov”
or “senate.gov’”’) concerning industry funding for the At-Sea Monitor Program or
the Omnibus Amendment. The time period for this item of the request is
December 1, 2009 to the present.

4. All records of communications between NMFS and the Office of Management and

Budget’s Office of Information and Regulatory Affairs concerning any proposals
for industry-funded at-sea monitoring originating with the New England or Mid-
Atlantic Fishery Management Councils. The time period for this item of the
request is December 1, 2009 to the present.

Request for a Public Interest Fee Waiver

Cause of Action requests a waiver of any and all applicable fees.> FOIA provides that
agencies shall furnish requested records without or at reduced charge if “disclosure of the
information is in the public interest because it is likely to contribute significantly to public

35U.8.C. § 552(a)(@)(A)(iii); see also 15 C.F.R. § 4.11(k).
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understanding of the operations or activities of the government and is not primarily in the
commercial interest of the requester.” In this case, the requested records will unquestionably
shed light on the “operations or activities of the government,” namely, NMFS’s regulatory efforts,
in conjunction with the New England and Mid-Atlantic Fishery Management Councils, to
transition to industry-funded monitoring for a portion of the American fishing industry subject to
the provisions of the Magnuson-Stevens Fishery Conservation and Management Act, as amended.

Disclosure is likely to “contribute significantly” to public understanding of these matters
because, to date, the records that Cause of Action seeks have not been made publicly available.
Specifically, Cause of Action is interested in educating the public about the extent to which
outside stakeholders have been involved with, or commented on, the proposed transition to
industry-funded monitoring for the At-Sea Monitor Program and for various other fisheries under
the Omnibus Amendment. NMFS and the Fishery Management Councils have disclosed little
about the sources and stakeholders on which they have relied in achieving the goal of industry-
funded monitoring. Further, there is scant documentation of the collaboration between the
Fishery Management Councils, NMFS, and other governmental actors, such as the Department of
Commerce or the Office of Management and Budget, in realizing this goal. The requested
records would thus attract public interest and contribute in a meaningful and unique way to public
understand of NMFS’s efforts and the industry’s general regulatory scheme.

Cause of Action has both the intent and ability to make the results of this request available
to a reasonably broad public audience through various media. Cause of Action’s staff has a
wealth of experience and expertise in government oversight, investigative reporting, and federal
public interest litigation. These professionals will analyze the information responsive to this
request, use their editorial skills to turn raw materials into a distinct work, and share the resulting
analysis with the public, whether through Cause of Action’s regularly published online
newsletter, memoranda, reports, or press releases. Further, Cause of Action, a nonprofit
organization under Section 501(c)(3) of the Internal Revenue Code, has no commercial interest in
making this request.

Request To Be Classified as a Representative of the News Media

For fee status purposes, Cause of Action also qualifies as a “representative of the news
media” under FOIA.> As the D.C. Circuit recently held, the “representative of the news media”
test is properly focused on the requestor, not the specific FOIA request at issue.® Cause of Action
satisfies this test because it gathers information of potential interest to a segment of the public,
uses its editorial skills to turn raw materials into a distinct work, and distributes that work to an
audience.” Although it is not required by the statute, Cause of Action gathers the news it

45 U.S.C. § 552(a)(4)(A)(iii); see Cause of Action v. Fed. Trade Comm’n, No. 13-5335, 2015 U.S. App. LEXIS
14934, at *15-24 (D.C. Cir. Aug. 25, 2015) (discussing proper application of public-interest fee waiver test).

55 U.S.C. § 552(a)(4)(A)(ii)(ID); 15 C.F.R. § 4.11(b)(6).

6 See Cause of Action, 799 F.3d at 1121.

7 Cause of Action notes that the agency’s definition of “representative of the news media” (15 C.F.R. § 4.11(b)(6)) is
in conflict with the statutory definition and controlling case law. The agency has improperly retained the outdated
“organized and operated” standard that Congress abrogated when it provided a statutory definition in the OPEN
Government Act of 2007. Id. at 1125 (“Congress . . . omitted the ‘organized and operated’ language when it enacted
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regularly publishes from a variety of sources, including FOIA requests, whistleblowers/insiders,
and scholarly works. Cause of Action does not merely make raw information available to the
public, but rather distributes distinct work products, including articles, blog posts, investigative
reports, newsletters, and congressional testimony and statements for the record.® These distinct
works are distributed to the public through various media, including Cause of Action’s website,
Twitter, and Facebook. Cause of Action also provides news updates to subscribers via e-mail.

The statutory definition of a “representative of the news media” unequivocally
contemplates that organizations such as Cause of Action, which electronically disseminate
information and publications via “alternative media[,] shall be considered to be news-media
entities.” In light of the foregoing, numerous federal agencies — including the Department of
Commerce — have appropriately recognized Cause of Action’s news media status in connection
with its FOIA requests.'°

Record Preservation Requirement

Cause of Action requests that the disclosure officer responsible for the processing of this
request issue an immediate hold on all records responsive, or potentially responsive, to this

the statutory definition in 2007. . . . [Therefore,] there is no basis for adding an ‘organized and operated’ requirement
to the statutory definition.”). Under either definition, Cause of Action qualifies as a representative of the news media.
8 See, e.g., Cause of Action Testifies Before Congress on Questionable White House Detail Program, CAUSE OF
ACTION (May 19, 2015), available at http://goo.gl/Byditl; CAUSE OF ACTION, 2015 GRADING THE GOVERNMENT
REPORT CARD (Mar. 16, 2015), available at http://goo.g/MqObwV; Cause of Action Launches Online Resource:
ExecutiveBranchEarmarks.com, CAUSE OF ACTION (Sept. 8, 2014), available at http://goo.g1/935qAi; CAUSE OF
ACTION, GRADING THE GOVERNMENT: HOW THE WHITE HOUSE TARGETS DOCUMENT REQUESTERS (Mar. 18, 2014),
available at http://goo.gl/BiaEaH; CAUSE OF ACTION, GREENTECH AUTOMOTIVE: A VENTURE CAPITALIZED BY
CRONYISM (Sept. 23, 2013), available at http://goo.gl/NOxSvs; CAUSE OF ACTION, POLITICAL PROFITEERING: HOW
FOREST CITY ENTERPRISES MAKES PRIVATE PROFITS AT THE EXPENSE OF AMERICAN TAXPAYERS PART I (Aug. 2,
2013), available at http://goo.gl/GpP1wR.

95 U.S.C. § 552(a)(4)(A)(ii) (D).

10 See, e.g., FOIA Request 2015-HQFO-00691, Dep’t of Homeland Sec. (Sept. 22, 2015); FOIA Request F-2015-
12930, Dept. of State (Sept. 2, 2015); FOIA Request 14-401-F, Dep’t of Educ. (Aug. 13, 2015); FOIA Request HQ-
2015-01689-F, Dep’t of Energy (Aug. 7, 2015); FOIA Request 2015-OSEC-04996-F, Dep’t of Agric. (Aug. 6, 2015);
FOIA Request OS-2015-00419, Dep’t of Interior (Aug. 3, 2015); FOIA Request 780831, Dep’t of Labor (Jul 23,
2015); FOIA Request 15-05002, Sec. & Exch. Comm’n (July 23, 2015); FOIA Request 145-FOI-13785, Dep’t of
Justice (Jun. 16, 2015); FOIA Request 15-00326-F, Dep’t of Educ. (Apr. 08, 2015); FOIA Request 2015-26, Fed.
Energy Regulatory Comm’n (Feb. 13, 2015); FOIA Request HQ-2015-00248, Dep’t of Energy (Nat’l Headquarters)
(Dec. 15, 2014); FOIA Request F-2015-106, Fed. Commec’n Comm’n (Dec. 12, 2014); FOIA Request HQ-2015-
00245-F, Dep’t of Energy (Dec. 4, 2014); FOIA Request F-2014-21360, Dep’t of State, (Dec. 3, 2014); FOIA
Request LR-2015-0115, Nat’l Labor Relations Bd. (Dec. 1, 2014); FOIA Request 201500009F, Exp.-Imp. Bank
(Nov. 21, 2014); FOIA Request 2015-OSEC-00771-F, Dep’t of Agric. (OCIO) (Nov. 21, 2014); FOIA Request OS-
2015-00068, Dep’t of Interior (Office of Sec’y) (Nov. 20, 2014); FOIA Request CFPB-2015-049-F, Consumer Fin.
Prot. Bureau (Nov. 19, 2014); FOIA Request GO-14-307, Dep’t of Energy (Nat’l Renewable Energy Lab.) (Aug. 28,
2014); FOIA Request HQ-2014-01580-F, Dep’t of Energy (Nat’l Headquarters) (Aug. 14, 2014); FOIA Request LR-
20140441, Nat’l Labor Relations Bd. (June 4, 2014); FOIA Request 14-01095, Sec. & Exch. Comm’n (May 7, 2014);
FOIA Request 2014-4QF0-00236, Dep’t of Homeland Sec. (Jan. 8, 2014); FOIA Request DOC-0S-2014-000304,
Dep’t of Commerce (Dec. 30, 2013); FOIA Request 14F-036, Health Res. & Serv. Admin. (Dec. 6, 2013); FOIA
Request 2013-073, Dep’t of Homeland Sec. (Apr. 5, 2013); FOIA Request 2012-RMA-02563F, Dep’t of Agric. (May
3,2012); FOIA Request 2012-00270, Dep’t of Interior (Feb. 17, 2012); FOIA Request 12-00455-F, Dep’t of Educ.
(Jan. 20, 2012).
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request, so as to prevent their disposal until such time as a final determination has been issued on
Cause of Action’s request and any administrative remedies for appeal have been exhausted. It is

unlawful for an agency to destroy or dispose of any record subject to a FOIA request.!!

Record Production and Contact Information

In an effort to facilitate document review, please provide the responsive documents in
electronic form in lieu of a paper production. If a certain portion of responsive records can be
produced more readily, Cause of Action requests that those records be produced first and the
remaining records be produced on a rolling basis as circumstances permit.

If you have any questions about this request, please contact me by telephone at (202) 499-
4232 or by e-mail at ryan.mulvey@causeofaction.org. Thank you for your attention to this

matter.

Sincerely,

RYAN P. MULVEY
COUNSEL

1 See 15 C.F.R. § 4.3(d) (“Components shall not dispose of records while they are the subject of a pending request,
appeal, or lawsuit under the FOIA.”); 36 C.F.R. § 1230.3(b) (“Unlawful or accidental destruction (also called
unauthorized destruction) means disposal of an unscheduled or permanent record; disposal prior to the end of the
NARA-approved retention period of a temporary record . . . ; and disposal of a record subject to a FOIA request,
litigation hold, or any other hold requirement to retain the records.”); Chambers v. Dep 't of the Interior, 568 F.3d
998, 100405 (D.C. Cir. 2009) (“[A]n agency is not shielded from liability if it intentionally transfers or destroys a
document after it has been requested under the FOIA or the Privacy Act.”); Judicial Watch, Inc. v. Dep’t of
Commerce, 34 F. Supp. 2d 28, 41-44 (D.D.C. 1998).
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UNITED STATES DEPARTMENT OF COMMERCE
National Ooceanio and Atmaspheric Adminiatration
% f NATIONAL MARINE FISHERIES SERVICE

Shreg of Silver Spring, MD 20910

Ryan P. Mulvey

1919 Pennsylvania Avenue NW 47
Suite 650 APR 21 200

Washington DC 20006

Re: Request No. DOC-NOAA-2016-000423

Dear Mr. Mulvey,

This letter is in response to your Freedom of Information Act (FOIA) request which was received
by our office on 01/06/2016, in which you requested:

1. All records of communications between (i) Eileen Sobeck, Assistant Administrator for
Fisheries; (ii)) Samuel Rauch, Deputy Assistant Administrator for Regulatory Programs;
(iii) Brian Pawlak, Director of the Office of Management and Budget; (iv) Alan
Risenhoover, Director of the Office of Sustainable Fisheries; or (v) John Bullard,
Regional Administrator for the Greater Atlantic Region, and any person associated with
the following entities concerning industry funding for the Northeast Multispecies Fishery’s
At-Sea Monitor Program or the draft Industry-Funded Monitoring Omnibus Amendment
("*Omnibus Amendment”):

a) NOAA Office of General Counsel;
b) NOAA Office of Legislative and Intergovernmental Affairs;
c) Department of Commerce Office of General Counsel,
d) Department of Commerce Office of the White House Liaison;
e) New England Fishery Management Council; or
fy Mid-Atlantic Fishery Management Council.
The time period for this item of the request is December 1, 2009 to the present.

2. All records of communications between the NMFS employees identified in Item One and
non-governmental stakeholders, including both non-profit and for-profit entities,
concerning industry funding for the At-Sea Monitor Program or the Omnibus
Amendment. The time period for this item of the request is December 1, 2009 to the
present. At a minimum, please search for correspondence with the following
organizations:

a) MRAG Americas, Inc. (“@mragamericas.com”);

MOg,
P

@ Printed on Recycled Paper



b) A.LS., Inc. (“@aisobservers.com”);

c) East West Technical Services LLC (“@ewts.com”):
d) Fathom Research LLC (“@fathomresearchlic.com”);
e) Environmental Defense Fund (“@edf.org”);

f) Cape Cod Commercial Hook Fishermen’s Association
(“@capecodfishermen.org”);

g) Herring Alliance (“@herringalliance.org”);

h) Nature Conservancy (“@nature.org”);

i) Earthjustice (“@earthjustice.org”);

j) Oceana (“@oceana.org”); or

k) Pew Oceans Commission (“@pewoceans.org”).

3. All records of correspondence between NMFS and any person communicating with an
e-mail address hosted by a Congressional domain (e.g., “mail.house.gov” or
“senate.gov”) concerning industry funding for the At-Sea Monitor Program or the
Omnibus Amendment. The time period for this item of the request is December 1, 2009
to the present.

All records of communications between NMFS and the Office of Management
and Budget's Office of Information and Regulatory Affairs concerning any
proposals for industry-funded at-sea monitoring originating with the New England
or Mid-Atlantic Fishery Management Councils. The time period for this item of the
request is December 1, 2009 to the present.

This is the fourth interim response to your request. At this time we are producing 175 additional
documents responsive to your request. 73 of these records are being produced to you in their
entirety.

102 of these records contain redactions made under 5 U.S.C. § 552 (b)(5), which allows the
withholding of information that is deliberative in nature and/or includes attorney-client
information or attorney work product or 5 U.S.C. § 552 (b)(6) which allows for the withholding of
personally identifying information.

You have the right to file an administrative appeal if you are not satisfied with our response to
your FOIA request. All appeals should include a statement of the reasons why you believe the
FOIA response was not satisfactory. An appeal based on documents in this release must be
received within 90 calendar days of the date of this response letter at the following address:

Assistant General Counsel for Litigation, Employment, and Oversight

2



U.S. Department of Commerce
Office of General Counsel

Room 5875

14™ and Constitution Avenue, N.W.
Washington, D.C. 20230

An appeal may also be sent by e-mail to EQIAAppeals@doc.gov, by facsimile (fax)
to 202-482-2552, or by FOlAonline at https://foiaonline.regulations.gov/foia/action/public/home#.

For your appeal to be complete, it must include the following items:

a copy of the original request,
our response to your request,

¢ a statement explaining why the withheld records should be made available, and why the
denial of the records was in error.

o “Freedom of Information Act Appeal” must appear on your appeal letter. it should also be
written on your envelope, e-mail subject line, or your fax cover sheet.

FOIA appeals posted to the e-mail box, fax machine, FOlAonline, or Office after normal
business hours will be deemed received on the next business day. If the 90th calendar day for
submitting an appeal falls on a Saturday, Sunday or legal public holiday, an appeal received by
5:00 p.m., Eastern Time, the next business day will be deemed timely.

FOIA grants requesters the right to challenge an agency's final action in federal court. Before
doing so, an adjudication of an administrative appeal is ordinarily required.

The Office of Government Information Services (OGIS), an office created within the National
Archives and Records Administration, offers free mediation services to FOIA requesters. They
may be contacted in any of the following ways:

Office of Government Information Services
National Archives and Records Administration
Room 2510

8601 Adelphi Road

College Park, MD 20740-6001

Email: ogis@nara.gov
Phone: 301-837-1996

Fax: 301-837-0348
Toll-free: 1-877-684-6448



If you have gquestions regarding this correspondence please contact Samuel Dixon at
samuel.dixon@noaa.gov. You may also contact the NOAA FOIA Public Liaison Robert Swisher
at (301) 628-5755.

Sincerely,

an Risenhoover,‘
Acting Deputy Assistant Administrator
for Regulatory Programs
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Alan Risenhoover - NOAA Federal

Alan Risenhoover - NOAA Federal

Friday, September 05, 2014 2:55 PM
To: Samuel Rauch - NOAA Federal
Cc: Emily Menashes; Kelly Denit - NOAA Federal
Subject: Fwd: Estimate of ASM costs

Forwarded message
From: Richard Merrick - NOAA Federal <richard.merrick@noaa.gov>
Date: Friday, September 5, 2014
Subject: Re: Estimate of ASM costs
To: Ned Cyr - NOAA Federal <ned.cyr@noaa.gov>, Alan Risenhoover - NOAA Federal

<alan.risenhoover@noaa.gov>
Cc: David Detlor - NOAA Federal <david.detlor@noaa.gov>, Lee Benaka - NOAA Federal

<Lee.Benaka@noaa.gov>, Emily Menashes - NOAA Federal <emily.menashes@noaa.gov>, Jane
DiCosimo - NOAA Affiliate <jane.dicosimo@noaa.gov>, Stephanie Hunt - NOAA Federal

<stephanie.hunt@noaa.gov>, Richard Merrick - NOAA Federal <richard.merrick@noaa.gov>

Ned and Alan

(b)(5)



(b)(5)

Wendy L. Gabriel, Ph. D.

Chief, Fisheries and Ecosystems Monitoring and Analysis Division
Northeast Fisheries Science Center

NOAA Fisheries

166 Water Street

Woods Hole, MA 02543

(508) 495-2213

Richard

Director, Scientific Programs and Chief Science Advisor
NOAA Fisheries

1315 East West Highway

Silver Spring, MD 20910




(301) 427-8000

(b)(5)
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Alan Risenhoover - NOAA Federal
|

From: Alan Risenhoover - NOAA Federal

Sent: Friday, September 05, 2014 3:16 PM

To: Samuel Rauch - NOAA Federal

Cc: Samuel Rauch - NOAA Federal; Emily Menashes; Kelly Denit - NOAA Federal
Subject: Re: Estimate of ASM costs

(b)(5)

Forwarded message
From: Richard Merrick - NOAA Federal <richard.merrick@noaa.gov>
Date: Friday, September 5, 2014
Subject: Re: Estimate of ASM costs
To: Ned Cyr - NOAA Federal <ned.cyr@noaa.gov>, Alan Risenhoover - NOAA Federal

<alan.risenhoover@noaa.gov>
Cc: David Detlor - NOAA Federal <david.detlor@noaa.gov>, Lee Benaka - NOAA Federal

<Lee.Benaka@noaa.gov>, Emily Menashes - NOAA Federal

<emily.menashes@noaa.gov>, Jane DiCosimo - NOAA Affiliate
<jane.dicosimo@noaa.gov>, Stephanie Hunt - NOAA Federal




(b)(5)



Wendy L. Gabriel, Ph. D.

Chief, Fisheries and Ecosystems Monitoring and Analysis Division
Northeast Fisheries Science Center

NOAA Fisheries

166 Water Street

Woods Hole, MA 02543

(508) 495-2213

Richard

Director, Scientific Programs and Chief Science Advisor
NOAA Fisheries

1315 East West Highway

Silver Spring, MD 20910

(301) 427-8000

(b)(5)
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For Official Use Only-Pre-decisional Deliberative Information-Not for Public Release

November 10, 2015

ROLL OUT PLAN FOR
Announcing Transition to Industry Funding for Northeast Groundfish At-Sea Monitoring
Effective January 1, 2016

(b)(5)



(b)(5)



(b)(5)
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Stephanie Hunt - NOAA Federal

From: Stephanie Hunt - NOAA Federal

Sent: Tuesday, November 10, 2015 3:23 PM

To: Victor Vecchio - NOAA Federal

Cc: Teri Frady - NOAA Federal; Michael Pentony - NOAA Federal; Jennifer Goebel -

NOAA Federal; Allison Ferreira - NOAA Federal; Olivia Rugo - NOAA Affiliate;
Mark Grant - NOAA Federal; Wendy Gabriel - NOAA Federal; Amy Martins - NOAA
Federal; Craig Woolcott - NOAA Federal; Linda Belton - NOAA Federal; Kate
Taylor - NOAA Federal; Kate Naughten - NOAA Federal; Connie Barclay - NOAA
Federal; Brandon Sousa - NOAA Federal; Lee Benaka - NOAA Federal; Jane
DiCosimo - NOAA Federal; John Bullard - NOAA Federal; Bill Karp - NOAA Federal;
Brianne Szczepanek - NOAA Federal; Jenna Swartz - NOAA Affiliate; Laurel

Bryant - NOAA Federal; Katherine Brogan - NOAA Federal; Colin Kliewer - NOAA
Federal; Jennie Lyons - NOAA Federal; Alesia Read - NOAA Federal

Subject: Rollout beginning today: Transition to Industry Funding for Northeast Groundfish
At-Sea Monitoring Effective January 1, 2016

Attachments: Rollout_ASM funding extension_11_10_15_ final.docx

All;

Apologies for the delay in this but we have been going back and forth on the Q/As. We now have a
final version which is attached. Craig is beginning Congressional notification now and other steps
should wait until at least 4:30 pm today. Please wait for the go-ahead from Craig.

Stephanie

On Thu, Nov 5, 2015 at 3:45 PM, Victor Vecchio - NOAA Federal <victor.vecchio@noaa.gov> wrote:
Hi,

Attached is the roll out plan for : Announcing Transition to Industry Funding for Northeast
Groundfish At-Sea Monitoring Effective January 1, 2016.

Please notify the team as each task of the roll out plan is completed.
Roll out begins tomorrow at 9:00 am (11/6/2015).

Thank you, Vic Vecchio

Victor J. Vecchio

Acting Legislative Affairs Specialist; Roll Out Coordinator
NOAA Fisheries, Office of the Assistant Administrator
U.S. Department of Commerce

Office: 301-427-8022
victor.vecchio@noaa.gov

[x]




Stephanie L. Hunt

NOAA Fisheries

U.S. Department of Commerce
stephanie.hunt@noaa.gov
office: 301.427.8062

cell: 301.325.1096
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Jennifer Goebel - NOAA Federal

From: Jennifer Goebel - NOAA Federal

Sent: Thursday, November 05, 2015 3:49 PM

To: John Bullard - NOAA Federal; Michael Pentony - NOAA Federal; Sarah Heil -
NOAA Federal; Mark Grant - NOAA Federal

Cc: Liz Sullivan - NOAA Federal; William Whitmore - NOAA Federal; Allison Ferreira -
NOAA Federal

Subject: Re: Rollout for groundfish at-sea monitoring funding announcement

Attachments: DRAFT_ASM-funding-expended-Rollout_11 5 15.docx

Here's the rollout. The fun begins tomorrow at 9am.

On Thu, Nov 5, 2015 at 12:59 PM, Jennifer Goebel - NOAA Federal <jennifer.goebel@noaa.gov> wrote:
It looks like the Science Center will be rolling out the announcement about ASM funding lasting
through the Dec 31 tomorrow.

| don't have a final rollout yet, but send it on when | do.

—————————— Forwarded message ----------

From: Stephanie Hunt - NOAA Federal <stephanie.hunt@noaa.gov>

Date: Thu, Nov 5, 2015 at 12:46 PM

Subject: Re: Draft roll-out for groundfish at-sea monitoring funding announcement

To: Jennifer Goebel - NOAA Federal <jennifer.goebel@noaa.gov>

Cc: Bill Karp - NOAA Federal <bill.karp@noaa.gov>, Teri Frady - NOAA Federal
<teri.frady@noaa.gov>, Susan Gardner - NOAA Federal <susan.gardner@noaa.gov>, Allison Ferreira
<Allison.Ferreira@noaa.gov>, Wendy Gabriel - NOAA Federal <wendy.gabriel@noaa.gov>, Amy
Martins - NOAA Federal <Amy.Martins@noaa.gov>

Vic will send the final rollout plan today for a rollout tomorrow. He
got several revisions to the plan but nothing major.

On Thu, Nov 5, 2015 at 11:18 AM, Jennifer Goebel - NOAA Federal
<jennifer.goebel@noaa.gov> wrote:

> Hi All,

> Do we know when this will be going out?

>

> Thanks,

>Jen

>

> 0n Wed, Nov 4, 2015 at 12:54 PM, Stephanie Hunt - NOAA Federal
> <stephanie.hunt@noaa.gov> wrote:

>>

>> Thanks. Hope your keynote went well.

>>

>>




>>0n Wed, Nov 4, 2015 at 12:47 PM, Bill Karp - NOAA Federal

>> <hill.karp@noaa.gov> wrote:

>> > |'m OK with being more definitive. Sorry for the delay, I'm in a

>> > conference

>> > and was speaking this morning. I'm not too concerned about timing.
>> >

>> >

>> >

>>>0n Nov 4, 2015, at 09:57, Teri Frady - NOAA Federal

>> > <teri.frady@noaa.gov>

>> > wrote:

>> >

>> > We have a meeting on Monday with industry and would like this to be out
>> > before then if possible. Trying to avoid a Friday release as several

>> > high-profile industry members have often complained that we release bad
>> > news

>> > on Friday purposefully so that they have little time to react and the

>> > news

>> > gets buried on the weekend..

>> >

>>>0n Wed, Nov 4, 2015 at 9:42 AM, Stephanie Hunt - NOAA Federal

>> > <stephanie.hunt@noaa.gov> wrote:

>>>>

>> >> Bill;

>> >> \We need to be definitive on this point. Can you please make the call?
>>>> |'ve attached a revised rollout with that more definitive statement
>>>> and | need confirmation before circulating this. Also, is there a

>> >> driver for doing this tomorrow? I'd prefer to do it Friday so we have
>> >> more time to inform folks internally.

>> >> Stephanie

>>>>

>>>>0n Wed, Nov 4, 2015 at 9:34 AM, Teri Frady - NOAA Federal

>> >> <teri.frady@noaa.gov> wrote:

>>>> > That is my understanding, but perhaps Bill should have the finial
>>>> > word.

>>>> >

>> >> > This is from Amy on Nov 2 is pretty definitive and what got this
>>>> > rolling

>>>>>to

>>>> > begin with:

>>>> >

>> >> > Hello NEFSC Leadership,

>> >> > This email is to update you on the remaining funds in the At-Sea
>>>> > Monitoring

>>>> > contracts. Our last public announcement was that we had sufficient
>>>> > funds to

>>>> > |ast at least through November, and an update would be provided at
>>>> > the

>> >> > beginning of the month. Given the rate of spending, fishing effort,
>>>>>and




>> >> > training expenditures, we expect the funds to be fully expended by
>>>> > the

>>>>>end

>>>> > of December. This would make the target transition date move from
>>>> > December

>>>>> 1st, 2015 to January 1st, 2016.

>> >> > This should be the last of the funds, so | am not expecting to have
>> >> > remaining funds after that time.

>>>> >

>>>>> |f you could please start the process to inform Headquarters, GARFO,
>>>> > sector

>>>> > managers, providers, and the public, that would be great.

>> >> > Please let me know if additional information is needed.

>>>> > Thank you,

>>>>>Amy

>>>> >

>>>>>0n Wed, Nov 4, 2015 at 9:29 AM, Stephanie Hunt - NOAA Federal
>> >> > <stephanie.hunt@noaa.gov> wrote:

>> >> >>

>> >> >> Can you confirm that we will not run any additional estimates and
>> >> >> that

>> >> >> this is the final extension? We need to be more explicit on that
>> >>>> point given how many times we have extended.

>> >> >>

>>>>>>0n Wed, Nov 4, 2015 at 9:20 AM, Teri Frady - NOAA Federal

>> >> >> <teri.frady@noaa.gov> wrote:

>>>>>> > attached

>>>>>> >

>>>>>>> 0n Tue, Nov 3, 2015 at 5:09 PM, Stephanie Hunt

>> >> >> > <stephanie.hunt@noaa.gov>

>>>> >> > wrote:

>>>>>>>>

>>>>>>>> The key messages need to explain that this is another extension
>>>>>>>>and

>> >> >> >> describe when we originally expected funding to run out. Is this
>> >> >> >> the

>> >> >> >> |ast

>> >> >> >> extension we expect? If so that also needs to be clearly spelled
>>>>>>>> out

>>>>>>>>0n

>> >> >> >> the

>> >> >> >> key messages.

>>>>>>>>

>> >> >> >> Can you make these changes quickly?

>> >>>>>> Sent from my iPhone

>>>>>>>>

>>>>>>>>>0n Nov 3, 2015, at 4:51 PM, Teri Frady - NOAA Federal

>> >> >>>> > <teri.frady@noaa.gov> wrote:

>>>>>>>> >

>> >>>>>> > Attached for HQ review. | believe you and Susan have




>> >> >> >> > discussed.

>> >>>>>> > This

>>>>>> >> > has been reviewed this end by NEC & GAR.
>>>> 5> >> >

>>>>5>>> > -

>>>>>>>> > Teri Frady

>> >>>> >> > Chief, Research Communications

>> >>>> >> > NOAA Fisheries Northeast Fisheries Science Center
>>>>>>>> > 508.495.2239/774.327.9404

>>>>>>>> >

>>>>>>>> >

>>>> 5> >> >

>> >> >> >> > <ASM-funding-expended-Rollout110315-1.docx>
>>>>>> >

>>>>>> >

>>>>>> >

>>>>>> >

>>>>>> > --

>>>>>> > Teri Frady

>> >> >> > Chief, Research Communications

>> >>>> > NOAA Fisheries Northeast Fisheries Science Center
>>>>>>> 508.495.2239/774.327.9404

>>>>>> >

>>>>>> >

>>>>>> >

>>>>>>

>>>>>>

>> >>>>

>>>>>> -

>> >>>> Stephanie L. Hunt

>> >> >> NOAA Fisheries

>>>>>> U.S. Department of Commerce

>> >> >> stephanie.hunt@noaa.gov

>> >> >> office: 301.427.8062

>> >>>> cell: 301.325.1096

>>>> >

>>>> >

>>>> >

>>>> >

>>>>> -

>> >> > Teri Frady

>> >> > Chief, Research Communications

>> >>> NOAA Fisheries Northeast Fisheries Science Center
>>>>> 508.495.2239/774.327.9404

>>>> >

>>>> >

>>>> >

>> >>

>> >>

>> >>




>>>> --
>>>> Stephanie L. Hunt

>> >> NOAA Fisheries

>>>> U.S. Department of Commerce

>> >> stephanie.hunt@noaa.gov

>> >> office: 301.427.8062

>>>> cell: 301.325.1096

>> >

>> >

>> >

>> >

>>> --

>> > Teri Frady

>> > Chief, Research Communications
>> > NOAA Fisheries Northeast Fisheries Science Center
>>> 508.495.2239/774.327.9404

>> >

>> >

>> >

>>

>>

>>

>> --

>> Stephanie L. Hunt

>> NOAA Fisheries

>> U.S. Department of Commerce

>> stephanie.hunt@noaa.gov

>> office: 301.427.8062

>> cell: 301.325.1096

>

>

>

>

> -

S>((((> ><(((> =< (> =< =< (>
>

> Jennifer S. Goebel

> Public Affairs Officer

> office: 978-281-9175/cell 617-335-4301
> Greater Atlantic Regional Fisheries Office
> NOAA Fisheries Service

> 55 Great Republic Drive

> Gloucester, MA 01930

>

Stephanie L. Hunt
NOAA Fisheries



U.S. Department of Commerce
stephanie.hunt@noaa.gov
office: 301.427.8062

cell: 301.325.1096

>G> ><(((G> ><(((CG> ><((G> ><((¢>

Jennifer S. Goebel

Public Affairs Officer

office: 978 -281-9175 /cell 617 -335-4301
Greater Atlantic Regional Fisheries Office
NOAA Fisheries Service

55 Great Republic Drive

Gloucester, MA 01930

SS((G> ><(((G> ><(((¢G> ><(((G> ><((:>

Jennifer S. Goebel

Public Affairs Officer

office: 978-281-9175/cell 617-335-4301
Greater Atlantic Regional Fisheries Office
NOAA Fisheries Service

55 Great Republic Drive

Gloucester, MA 01930
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Samuel Rauch - NOAA Federal

From: Samuel Rauch - NOAA Federal

Sent: Friday, December 11, 2015 12:53 PM

To: Victor Vecchio - NOAA Federal

Cc: Brandon Sousa - NOAA Federal; Brianne Szczepanek - NOAA Federal
Subject: Re: ASM Report on Groundfish Profits (60% fleet unprofitable quote)

(b)(5)



Samuel D. Rauch llI

Deputy Assistant Administrator for Regulatory Programs
National Marine Fisheries Service/NOAA

U.S. Department of Commerce

301-427-8000
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Administratively Confidential Last Updated: 9/1/2015 1:40 PM

(b)(5)

Prepared by: Dan Morris, Deputy Regional Administrator

Reviewed by: Eileen Sobeck, Assistant Administrator for NOAA Fisheries
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From: Mark Graff - NOAA Federal <mark.graff@noaa.gov>

Sent: Tuesday, May 9, 2017 12:17 PM

To: Stacey Nathanson - NOAA Federal

Cc: Samuel Dixon; Steven Goodman - NOAA Federal; John Almeida - NOAA Federal;
Amanda Patterson - NOAA Federal; Chua, Alvin

Subject: Re: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-

NOAA-2016-000423

(Looping in Alvin at DOC)
()
.
!

Mark H. Graff
FOIA Officer/Bureau Chief Privacy Officer (BCPO)

National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee
or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of
this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.

On Tue, May 9, 2017 at 9:29 AM, Stacey Nathanson - NOAA Federal <stacey.nathanson@noaa.gov> wrote:
Just wanted to remind folks that Cause of Action filed a lawsuit on

another appeal on day 21 [ NG
-

Stacey Nathanson

Attorney-Advisor

NOAA Office of the General Counsel
Fisheries and Protected Resources Section
Phone: 301-713-9673

Email: Stacey.Nathanson@noaa.gov

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the employee or
agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or reproduction of this
message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the message.



On Tue, May 9, 2017 at 9:16 AM, Samuel Dixon <samuel.dixon@noaa.gov> wrote:

Samuel Dixon

Contractor - IBSS Corp
NMFS Assistant FOIA Liaison
(301) 427-8739

samuel.dixon@noaa.gov

---------- Forwarded message ----------

From: Ryan Mulvey <ryan.mulvey(@causeofaction.org>

Date: Tue, May 9, 2017 at 7:06 AM

Subject: Freedom of Information Act Appeal: CoA Institute, Request No. DOC-NOAA-2016-000423
To: "FOIA Appeals@doc.gov" <FOIA Appeals@doc.gov>

Cc: Samuel Dixon <samuel.dixon@noaa.gov>

Dear Appeals Officer:

Please find attached a copy of Cause of Action Institute’s administrative appeal from NOAA’s interim
response to FOIA request No. 2016-000423. I am sending a courtesy copy to the FOIA officer assigned to
this request, as we respectfully request the continued processing of the remaining responsive records during
the pendency of the appeal.

Thank you for your assistance in processing the attached appeal.

Kind regards,

Ryan Mulvey

Ryan P. Mulvey | Counsel

Cause of Action Institute

1875 Eye Street NW, Suite 800

Washington, D.C. 20006

(0) 202.400.2729 / (c G



Ryan.Mulvey@causeofaction.org

Admitted to the practice of law in New York State and the District of Columbia

Confidentiality: The information contained in, and attached to, this communication may be confidential, and
is intended only for the use of the recipient named above. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or
any of its contents, is strictly prohibited. If you have received this communication in error, please re-send this
communication to the sender and delete the original message and any copy of it from your computer

system. Thank you.






From: Andrew Roy <acr@asri.aero>

Sent: Tuesday, May 9, 2017 12:21 PM

To: mark.graff@noaa.gov

Subject: FW: FOIA Request from ASRI
Attachments: 20170321-NOAA FOIA Request-FINAL.PDF
Mark,

As discussed, please see the below.
Regards

Andrew Roy — Director, Engineering Services

Aviation Spectrum Resources, Inc. (ASRI) — www.ASRI.aero

Office & Cell: +1-443-951-0340 | Email: ACR@asri.aero | Mail: ASRI, 180 Admiral Cochrane Drive, Suite 300, Annapolis,
MD, 21401, USA

From: Andrew Roy

Sent: Tuesday, 21 March, 2017 16:32
To: FOIA@NOAA.gov

Subject: FOIA Request from ASRI

Dear NOAA FOIA Office,

Please see attached the FOIA request from Aviation Spectrum Resources Inc. (ASRI). Thank you
Regards

Andrew Roy — Director, Engineering Services

Aviation Spectrum Resources, Inc. (ASRI) — www.ASRIl.aero

Office & Cell: +1-443-951-0340 | Email: ACR@asri.aero | Mail: ASRI, 180 Admiral Cochrane Drive, Suite 300, Annapolis,
MD, 21401, USA



Aviation Spectrum Resources Inc. ¢ 180 Admiral Cochrane Drive ¢ Suite 300 ¢ Annapolis, MD 21401
Phone: 410-266-6030 ¢ Fax: 443-951-0349 ¢ http://www.asri.aero

National Oceanic and Atmospheric Administration
Public Reference Facility (SOU1000)

1315 East-West Highway (SSMC3)

Room 9719

Silver Spring, Maryland 20910

21 March 2017
FREEDOM OF INFORMATION ACT REQUEST
Dear NOAA FOIA Office:
This is a request under the Freedom of Information Act, 5 U.S.C. § 552.

On behalf of Aviation Spectrum Resources, Inc. (ASRI), the undersigned hereby requests
that copies of the following documents, including letters or correspondence, or any other
documents or recordings responsive to the requests listed below and/or containing the following
information, be provided to the undersigned:

1. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from the Under Secretary of Commerce for Oceans and Atmospheres (former or
acting) to the National Telecommunications and Information Administration (NTIA) from
September 1, 2016 to the present, inclusive, regarding regulatory or operational considerations in
the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands, specifically those associated
with potential spectrum repurposing of these bands from current and prospective federal
government uses to commercial mobile operations or the sharing of these spectrum bands by
federal government and commercial mobile operators.

2. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from the Assistant Secretary for Environmental Observation and Prediction (former
or acting) to the National Telecommunications and Information Administration (NTIA) from
September 1, 2016 to the present, inclusive, regarding regulatory or operational considerations in
the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands, specifically those associated
with potential spectrum repurposing of these bands from current and prospective federal
government uses to commercial mobile operations or the sharing of these spectrum bands by
federal government and commercial mobile operators.

3. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from (1) the Assistant Administrator, National Environmental Satellite, Data &
Information Service (NESDIS) (former or acting), or (2) the Deputy Assistant Administrator of
NESDIS, to the National Telecommunications and Information Administration (NTIA) from
September 1, 2016 to the present, inclusive, regarding regulatory or operational considerations in
the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands, specifically those associated
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with potential spectrum repurposing of these bands from current and prospective federal
government uses to commercial mobile operations or the sharing of these spectrum bands by
federal government and commercial mobile operators.

4. Any letters, written records, correspondence, documents and/or reports (whether written
or recorded) from (1) the NESDIS CIO, e.g., Assistant Chief Information Officer
(ACIO/NESDIS) or (2) the NESDIS Deputy CIO, e.g., Deputy Assistant Chief Information
Officer (DCIO/NESDIS) (former or acting) to the National Telecommunications and Information
Administration (NTIA) from September 1, 2016 to the present, inclusive, regarding regulatory or
operational considerations in the 1675 — 1680 MHz or 1675-1695 MHz radiofrequency bands,
specifically those associated with potential spectrum repurposing of these bands from current and
prospective federal government uses to commercial mobile operations or the sharing of these
spectrum bands by federal government and commercial mobile operators.

ASRI requests a waiver of all fees for this request on the basis that disclosure of the
requested information to ASRI would be in the public interest. See 15 C.F.R. § 4.11(1)(1)(i). In
order to help you consider this request, you should know that ASRI is the communications
company of the U.S. civilian air transport industry. Owned by the airlines and other airspace
users, ASRI is operated on a cooperative basis to provide a non-discriminatory service to these
entities. Additionally, ASRI’s mission includes the defense of access to, and the use of, adequate
radiofrequency spectrum resources to support aviation activities to ensure the safety of the flying
public and the efficiency of airline operations.

Disclosure of the requested information to ASRI is in the public interest because it is
likely to contribute significantly to public understanding of the activities of the government in
connection with the foregoing radiofrequency spectrum bands and is not primarily in ASRI’s
commercial interest. See 15 C.F.R. § 4.11(1)(2)(ii) (the first fee waiver requirement is met when
the disclosure is “likely to contribute” to an increased public understanding of government
operations or activities); see also 15 C.F.R. § 4.11(1)(3)(ii) (finding that a fee waiver or reduction
is justified when the public interest in disclosure is greater than any identified commercial
interest).

More specifically, these bands are essential for the timely and reliable dissemination of
hydrological and metrological information. Aviation operations are highly weather-sensitive. If
proposed repurposing or spectrum sharing of 1675 — 1680 MHz or 1675-1695 MHz creates radio
frequency interference that adversely impacts the receipt of hydrological and metrological
information necessary for aviation operations, the safety of the travelling public could be
affected. Thus, the disclosure of the requested information will contribute to the understanding
of a “reasonably broad audience” of persons interested in the subject, as opposed to the only the
individual understanding of the requester. See 15 C.F.R. § 4.11(1)(2)(ii1). The information
requested will enable ASRI to conduct further analysis of the foregoing issues and contribute to
its participation in the ongoing FCC proceedings' concerning the Geostationary Operational

! See FCC RM-11681. In this proceeding, Ligado Network LLC (“Ligado”) asks the FCC
to initiate a rulemaking to allocate the 1675-1680 MHz band for terrestrial mobile use on a
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Environmental Satellite system, also known as GOES, which operates in these spectrum bands.
ASRTI’s contributions to those proceedings will become available to the public through the FCC’s
website.

In the event that you do not waive fees, ASRI is willing to pay fees for this request up to
a maximum of $250. If you estimate that the fees will exceed this limit, please first provide
notice to the point of contact listed below before proceeding and provide the point of contact
with an estimate of the costs (and obtain approval to incur them). See 15 C.F.R. § 4.11(1)(2) (“A
notice under this paragraph shall offer the requester an opportunity to discuss the matter with
Departmental personnel in order to modify the request in an effort to meet the requester’s needs
at a lower cost.”). If a waiver is granted or, alternatively, if the fees do not exceed the amount
stated above, please supply the records without informing the point of contact of the cost.

If you deny all or any part of this request for information, please cite each specific
exemption you think justifies your withholding of information. Please notify the point of contact
of appeal procedures available under the law.

Thank you for your consideration of this request.

Please correspond with Mr. Andrew Roy, Director of Engineering, ASRI, with any
questions in this matter. He may be reached at (443) 951-0340 or via email at acr(@asri.aero

Sincerely,

By: /s/ Kris Hutchison

Kris Hutchison

President

Aviation Spectrum Resources, Inc.

180 Admiral Cochrane Dive, Suite 300
Annapolis, MD 21401

shared basis with federal use. The original petition in this proceeding was filed in 2012 by
Ligado’s predecessor in interest, LightSquared Subsidiary LLC.
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From: Lola Stith - NOAA Affiliate <lola.m.stith@noaa.gov>

Sent: Tuesday, May 9, 2017 12:34 PM

To: Mark Graff - NOAA Federal

Subject: April 2017 FOIA Monthly Report (DRAFT FOR YOUR REVIEW/APPROVAL)
Attachments: FOIA Monthly Status Report 04-30-2017 xIsx; FOIA Monthly Status Report

04-30-2017.pdf; Incoming - 42017 .xIs; Closed - 42017 xls; Backlog - 42017 xIs
Hi Mark - Please find Excel/PDF copies of the monthly report attached for review/approval. I have also
attached the supporting files as a reference for the data compiled in the monthly report.
Please let me know if you have questions.
Lola

On Tue, May 9, 2017 at 11:52 AM, Mark Graff - NOAA Federal <mark.graff(@noaa.gov> wrote:
Thanks!

Mark H. Graff

FOIA Officer/Bureau Chief Privacy Officer (BCPO)
National Oceanic and Atmospheric Administration
(301) 628-5658 (O)

IO (C)

Confidentiality Notice: This e-mail message is intended only for the named recipients. It contains information that may be confidential, privileged, attorney work
product, or otherwise exempt from disclosure under applicable law. If you have received this message in error, are not a named recipient, or are not the
employee or agent responsible for delivering this message to a named recipient, be advised that any review, disclosure, use, dissemination, distribution, or
reproduction of this message or its contents is strictly prohibited. Please notify us immediately that you have received this message in error, and delete the
message.

On Tue, May 9, 2017 at 6:50 AM, Lola Stith - NOAA Affiliate <lola.m.stith@noaa.gov> wrote:
Good morning Mark - I'll have a draft of the monthly report to you by noon today.

Lola

Lola Stith

Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer (OCIO)
(c

lola.m.stith@noaa.gov




Lola Stith

Contractor - The Ambit Group, LLC

NOAA Office of the Chief Information Officer (OCIO)
(c

lola.m.stith@noaa.gov




Tracking Number
DOC-NOAA-2017-000609
DOC-NOAA-2017-000298
DOC-NOAA-2016-001241
DOC-NOAA-2015-001484
DOC-NOAA-2015-001485
DOC-NOAA-2015-001487
DOC-NOAA-2016-001775
DOC-NOAA-2017-000169
DOC-NOAA-2017-000580
DOC-NOAA-2017-000613
DOC-NOAA-2017-000579
DOC-NOAA-2016-001094
DOC-NOAA-2016-000351
DOC-NOAA-2017-000701
DOC-NOAA-2017-000744
DOC-NOAA-2017-000752
DOC-NOAA-2017-000596
DOC-NOAA-2017-000304
DOC-NOAA-2017-000539
DOC-NOAA-2017-000615
DOC-NOAA-2017-000342
DOC-NOAA-2017-000170
DOC-NOAA-2017-000195
DOC-NOAA-2016-001762
DOC-NOAA-2016-001751
DOC-NOAA-2016-001763
DOC-NOAA-2016-001390
DOC-NOAA-2016-000605
DOC-NOAA-2016-001533
DOC-NOAA-2016-001270
DOC-NOAA-2016-001326
DOC-NOAA-2016-001299
DOC-NOAA-2016-000959
DOC-NOAA-2016-000423
DOC-NOAA-2016-000807
DOC-NOAA-2015-001860
DOC-NOAA-2016-000603
DOC-NOAA-2016-000094
DOC-NOAA-2014-001474
DOC-NOAA-2015-000295
DOC-NOAA-2015-000190
DOC-NOAA-2017-000438
DOC-NOAA-2017-000299
DOC-NOAA-2017-000204
DOC-NOAA-2016-001743
DOC-NOAA-2017-000535
DOC-NOAA-2017-000384
DOC-NOAA-2017-000414
DOC-NOAA-2017-000659
DOC-NOAA-2017-000572
DOC-NOAA-2016-001599

Type Requester

Request Brian Murphy
Request Charles Mouton
Request Shomari B. Wade
Request Richard Knudsen
Request Richard Knudsen
Request Richard